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Message of the Retiring President to Members 


COMMENDS WORK OF TRUSTEES AND COMMITTEES, AND 
COOPERATION OF BAR ASSOCIATIONS OF COUNTY. 
IMPORTANT PROBLEMS AHEAD 


By Norman A. Bailie 


It is doubtful if any president of the 
Association upon retiring from office was 
satished with the work accomplished during 
his term. “A man’s reach should exceed 
his grasp, or what’s a heaven for?” Cer- 
tainly, the close of this year finds many 
things undone which we had hoped to do. 
However, an honest and persistent effort 
has been put forth to make the Association 
an influence for good. 

] want, at this time, to acknowledge my 
debt of gratitude to every member of the 
Board of Trustees. Never has a body of 
men worked more faithfully, and never in 
its history has the Association been more 
loyally served. I also desire to thank the 
members at large for their generous and 
loyal support. 

We are justly proud of the assistance 
fendered by the other Associations of the 
County. The co-operation of their presi- 
dents has been particularly noteworthy, 
showing that our work is understood and 
appreciated by our neighbors. Especially 
gratifying are the affiliation of these Asso- 
dations with ours and their representation 
on our Board of Trustees. If these were 
the only accomplishments of this adminis- 
tration, we should feel that our year’s work 
had been a success. 

The Committees have functioned consci- 
entiously and accomplished good results. 
The Committee work of the Association is 
serious business, and should be so regarded. 
It is not possible for all members to serve 
on Committees at the same time. This year 
we enlisted the help of many who had never 
served before, and the result has fully justi- 
fied our action. The thanks of the Associa- 
tion are due to those who gave so freely of 
their time to this laborious task. Arrange- 
ments are being made to give continuity to 
our Committee work. 


PROBLEMS TO BE SOLVED 


This administration leaves some very im- 
portant problems unsolved. What are we 
going to do about candidates for judicial 

ce? It is my opinion that this branch of 
Our activities should be made more positive. 


Our Bar Association has never had a candi- 
date for judicial office. We have taken the 
candidates who offered themselves, voted on 
them, and endeavored to secure the election 
of those who were voted best qualified. It 
has always been the opinion of many mem- 
bers, and it is true, that this endorsement 
is relative,only. Unless and until the Asso- 
ciation goes into the field, chooses its own 
candidates for judicial office, supports them 
without any expense to the candidates, and 
states frankly to the public its reasons for 
supporting those endorsed, and for not sup- 
porting those not endorsed, its work will 
never be a complete success, the members 
as a whole will not support the ticket, and 
united public approval of its endorsements 
cannot be expected. 

We must inaugurate and maintain a cam- 
paign of education, so that the public will 
become better acquainted with the aims and 
ideals and accomplishments of our Associa- 
tion, and the unselfish civic work in which 
it is engaged. Every member should make 
it his or her individual business to preach 
the gospel of the Bar Association, in season 
and out of season. 


UNLAWFUL PRACTICE SERIOUS 


The unlawful practice of the law by in- 
dividuals, associations, and corporations is 
one of the most serious problems facing our 
profession. It must be solved, and that 
promptly, if the practice of the law is to 
maintain its standing. People must be 
brought to realize that in the end it is the 
public that suffers from the lack of skilled, 
personal service, unembarrassed and un- 
hampered by outside affiliations and inter- 
ests. 

I want to call to the attention of the mem- 
bership the necessity for the prompt pay- 
ment of dues. Many members neglect to pay 
their dues until late in the year, and some 
wait even until the close of the year. The 
dues are small, the Association operates on a 
very narrow margin, and its activities are 
constantly increasing, necessitating addition- 
expenditures. The overhead goes on whether 
the dues are paid or not. Dues should be 
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paid in advance. The expense of sending out 
monthly statements itself is a burden. Will 
you not co-operate with the Board of Trus- 
tees and send in your check for 1931 dues 
now? 


Each member should constitute himself 
or herself a committee of one to bring in 
new members. Every eligible lawyer in the 
County should be made a member of Los 
Angeles Bar Association ; and every eligible 
lawyer in each community where there is 
a Bar Association should belong to the local 
Association. 

Let me urge upon the membership the 
necessity of contributing to the Bar Asso- 
ciation Bulletin. This publication is assum- 
ing a commanding position among maga- 
zines of its class. Many members can write 
articles of interest to lawyers. The Com- 
mittee giving its time to this work deserves 
your support. 

This nation is passing through a serious 
crisis. Business conditions are unsettled ; 
many people are without employment; mil- 
lions are in actual want. If there ever was 
a time when the country needed the counsel, 


— 
advice, and assistance of honest, consciep- 
tious, highminded, level headed men ang 


women, this is the time. Let us lend oy 
aid in every way possible in this emergency, 
The lawyers have suffered at least as much 
as any other business or profession ; never- 
theless, ours is a profession devoted to the 
public interest, and we should live up to 
our traditions. Every lawyer has employees 
dependent on him. ‘He should exert every 
effort to retain them, and this without re. 
duction of salaries. 


Our NEW PRESIDENT 

Your incoming president, Mr. Irving \, 
Walker, is an outstanding lawyer, a man of 
ripe experience and sound judgment. He 
will put his whole heart into his work. His 
success will depend upon the measure of 
support he receives from the members as a 
whole. Resolve now to do your part. If 
you cannot assist in any other way, make it 
a point to attend the monthly meetings and 
become acquainted with your fellow lawyers, 

This is your Association. See that you do 
your part to make it the greatest organiza- 
tion of its kind in the United States. 
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The Community Property Income 
Tax and The Malcolm Case 


TEST CASE DECIDED BY U. S. SUPREME COURT IN FAVOR OF 
CALIFORNIA TAXPAYERS. LIMIT OF ISSUES INVOLVED 


By Joseph D. Brady, of the Los Angeles Bar 


Most, if not all, of the readers of this 
Bulletin are aware of the fact that the 
United States Supreme Court, on January 
19, 1931, rendered its decision in the case 
of United States v. Malcolm. It is also 
generally known that the Malcolm case was 
a test case in connection with federal tax- 
ation of California community income, and 
that the decision was in favor of the tax- 
payer. As further details may not be as well 
known, an endeavor will be made in this 
article to indicate the exact limits of the 
issue involved and the precise scope of the 
decision. Comment will also be made as 
to the possible rights of taxpayers to claim 
refunds for past years. 

In order properly to understand the pres- 
ent situation it will be necessary to have in 
mind the various developments in the sub- 
ject over the past eleven years. 


A. Events Which Preceded the Bringing 
of the Malcolm Case. 
(1) Opinions of the Attorney General 


In 1920, at the request of the Treasury 
Department, the Attorney General of the 
United States considered whether husbands 
and wives in the State of Texas could file 
separate income tax returns each reporting 
one-half of the community income. The 
Attorney General, proceeding on the prem- 
ises that the various federal income tax laws 
imposed the tax on the owner of the in- 
come, and that the question of ownership 
was governed by State laws, examined and 
considered the statutes of Texas and the 
decisions of the courts of that State touch- 
ing community property. He concluded that 
the wife in Texas had a vested interest in 
community property and that the husband 
and wife were entitled each to report one- 
half of the community income in separate 
returns. (32 Ops. A. G. 298; Cumulative 
Bulletin No. 3, page 221.) 

In 1921 the Attorney General considered 
the status of community income in the other 
seven community property states. His con- 
clusion as to those other than California, 


was the same as in the case of Texas. As 
to California, however, the Attorney Gen- 
eral determined that “the rule established 
by the highest Courts of that state is that 
during coverture the wife has no vested 
interest in the community property, her in- 
terest therein being a mere expectancy.” 
Accordingly he held that in California the 
entire community income was taxable to the 
husband. 


(2) The Robbins Case 


The case of Robbins v. United States was 
litigated for the purpose of testing the valid- 
ity of the Attorney General’s ruling with 
respect to California. The District Court 
gave judgment for Robbins. (5 Fed. (2d) 
690—1925) Upon appeal the Supreme 
Court accepted the view that the interest 
of the wife in California, during the con- 
tinuance of the marriage, was a mere ex- 
pectancy. (269 U. S. 315—January, 1926.) 
Accordingly it reversed the District Court 
and gave judgment for the Government. 
Had the Supreme Court been content to 
rest its decision on its view of the law of 
California, the situation in the other com- 
munity property states would probably not 
have been affected. But as Circuit Judge 
Foster later put it (Bender v. Pfaff, 38 Fed. 
(2d) 649), “unfortunately for the peace of 
mind of” taxpayers in those other states, 
Mr. Justice Holmes, who wrote the Robbins 
decision, went on to say: 

“* * * Even if we are wrong as to 
the law of California and assume that 
the wife had an interest in the com- 
munity income that Congress could tax 
if so minded, it does not follow that 
Congress could not tax the husband for 
the whole.” 


As a result of this latter statement, Act- 
ing Attorney General Mitchell, in July, 1927, 
withdrew the opinions of his predecessor, 
rendered in 1920 and 1921. This left the 
Treasury Department free to raise test cases 
to determine whether the rule of the Rod- 
bins case was applicable to the other states. 
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(3) 1927 Amendment to the California 
Statutes and Action of Treasury 
Department Based Thereon. 

In 1927, the California Legislature passed 
an amendment to the Civil Code known as 
Section 16la. It became effective July 29, 

1927, and reads as follows: 

“16la. The respective interests of the 
husband and wife in community prop- 
erty during continuance of the mar- 
riage relation are present, existing and 
equal interests under the management 
and control of the husband, as is pro- 
vided in sections 172 and 172a of the 
civil code. This section shall be con- 
strued as defining the respective in- 
terests and rights of husband and wife 
in community property.” 

In view of that amendment, the Treasury 
Department ruled, on March 4, 1929 (eleven 
days before the last date for filing returns 
for the calendar year 1928), that pending 
final adjudication in court of the question 
whether the Government may tax to the 
husband the entire community income 
which under the State law is under his 
mangement and control, husband and wife 
domiciled in California might each there- 
after in rendering original separate returns 
report one-half of the income from com- 
munity property acquired on and after July 
29, 1927, as well as salaries, wages and fees 
earned by either spouse on and after July 
29, 1927, which are community property. 
The Government expressly declined, how- 
ever, to permit separate returns of com- 
munity income derived from community 
property acquired prior to that date, and 
tuled that such income, regardless of when 
received, is taxable to the husband in its 
entirety. (1.T. 2457, Cumulative Bulletin 
VIII-1, page 89.) 


(4) Decision in Test Cases from 
Other States. 

The test cases from the States of Ari- 
zona, Louisiana, Texas and Washington, in 
each of which the lower courts had distin- 
guished the Robbins case and ruled in favor 
of the taxpayer, were argued in the United 
States Supreme Court, in October, 1930. 
The Government's principal reliance was 
the Robbins decision. But in its decisions, 
rendered November 24, 1930, the Supreme 
Court removed the very considerable shad- 
ow of doubt cast by that case. (Cf. Talcott 
v. U. S., CCA. (9), January,. 1928, 23 
Fed. (2d) 897.) It held that the cases 
turned upon the nature of the wife’s inter- 


est in community property and that this 
question was to be determined from the 
statutes of the state of domicile and the 
decisions of the courts interpreting them. 
The first case decided was the Washington 
case (Poe v. Seaborn) and the Supreme 
Court made the following statement : 
“Without further extending this 
opinion it must suffice to say that it is 
clear the wife has, in Washington, a 
vested property right in the community 
property, equal with that of her hus- 
band; and in the income of the com- 
munity, including salaries or wages of 
either husband or wife, or both.” 
Similar statements appeared in the Ari- 
zona, Louisiana and Texas opinions. 
B. Selection of the California Test Case. 
In its second decision in Stewart v Stew- 
art (204 Cal. 546, July, 1928) the Supreme 
Court of California said that whatever ef- 
fect Section 16la may have upon commun- 
ity property acquired subsequent to its 
effective date, it cannot in any manner re- 
late to or govern the ownership of com- 
munity property acquired prior thereto. 
Particularly in view of that statement, it 
was decided to use as the first California 
test case one in which there could be no 
question that Section 16la applied with full 
force and effect. Accordingly the case of 
Robert K. Malcolm, which involved only sal- 
ary received for services rendered in 1928, 
was selected. Suit was brought in the United 
States District Court for the Northern Dis- 
trict of California. 
C. Decisions in the Malcom Case. 
District Judge Kerrigan decided the al- 
colm case on September 4, 1930, in favor 
of the taxpayer. His decision was predi- 
cated on Section 16la. The Government 
promptly appealed, and on October 9, 1930, 
the Circuit Court of Appeals for the Ninth 
Circuit certified the following questions 
concerning which they were in doubt: 
“(1) Under the applicable provisions 
of the revenue act of 1928 must the 
entire community income of a husband 
and wife domiciled in California be re- 
turned and the income tax thereon be 
paid by the husband? 
“(2) Has the wife under section 
161 (a) of the Civil Code of California 
such an interest in the community in- 
come that she should separately report 
and pay tax on one-half of such in- 
come?” 
The Supreme Court answered the first 
question: No; and the second question: 
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Yes. Aside from citing its decisions in the 
Washington, Arizona and Texas cases, no 
opinion was rendered. 


D. Scope of the Decision in the Malcolm 
Case, and New Case to Test Questions 
Not Involved Therein. 

It is clear that the Supreme Court is of 
the opinion that Mrs. Malcolm had a vested 
interest in the salary earned by Mr. Mal- 
colm in the year 1928; in other words, that 
she was the owner of one-half of that sal- 
ary. There can be no doubt that the same 
rule is applicable to other forms of com- 
pensation for personal services, such as 
wages, professional fees, commissions and 
the like; also to income from community 
property acquired on and after July 29, 
1927. And it would seem that the Govern- 
ment must tax half of such income to the 
wife. 

It can hardly be fairly contended, how- 
ever, that the decision places California 
husbands and wives on the same basis as 
husbands and wives in Arizona, Louisiana, 
Texas and Washington, who may divide, 
for tax purposes, all of the community in- 
come. In the brief for the United States, 
which Solicitor General Thacher filed in the 
Malcolm case, it was clearly indicated that 
a decision in favor of Malcolm would not 
be regarded as applying to income received 
on and after July 29, 1927, from commun- 
ity property acquired prior to that date. To 
test the status of such income a new test 
case was commenced on January 21, 1931, 
in the United States District Court at San 
Francisco. This case, known as Hirsch v. 
United States, involves dividends received 
in 1928 from capital stock which was ac- 
quired as community property at various 
dates prior to July 29, 1927. The facts will 
permit an argument to the effect that 
amendments enacted in and prior to 1923 
(which were not involved in the Robbins 
case) gave the wife a vested interest in the 
community property. (Cf. Preston, J., in 
Cutting v. Bryan, 206 Cal. 254 (1929), to 
the effect that there is no reason “for hesi- 
tation in declaring the right of the wife in 
the community property acquired since the 
effective date of the said amendments of 
1923 to be a vested one * * *,.’”’) This 
argument, however, was rejected by the 
Board of Tax Appeals, in John W. Preston 
v. Commissioner, decided December 22, 
1930. The Board held that Justice Pres- 
ton’s personal earnings in 1923 and 1924 
were taxable entirely to him. The Preston 


case did.not, of course, involve Section 16la. 

In view of the possibility that the rule 
of the Malcolm case may later be extended 
to embrace all community income received 
subsequent to July 29, 1927, taxpayers 
should perhaps protect their rights pending 
a final decision. 


E. Rights of California Taxpayers to 
Claim Refunds for Past Y ears Under 
the Malcolm Decision. 


At the time income tax returns for the 
vear 1927 were filed, the position of the 
Treasury Department was that all of the 
community income was taxable to the hus- 
band. In March, 1929, the Treasury De- 
partment ruled, as above indicated, that, 
pending adjudication in a test case, it would 
thereafter allow California husbands and 
wives, in rendering original separate re- 
turns, to report one-half of certain com- 
munity income. This ruling was not known 
to many taxpayers at the time they filed 
their 1928 returns and advantage thereof 
was not taken by them. 

It would seem clear that where a husband 
and wife filed separate returns for 1927, and 
the husband reported all of the community 
income, a refund may be obtained if an 
appropriate and timely claim therefor is 
filed. In a recent case where a husband and 
wife living in the State of Washington filed 
separate returns and the husband reported 
a major part of the community income, the 
Board of Tax Appeals held that the defi- 
ciency should be computed by including in 
the husband’s gross income only his one- 
half of the community income. (EF. H. Stan- 
ton v. Commissioner, U. S. Daily, January 
28, 1931, p. 9.) Where the husband and 
wife filed a joint return for 1927, the Gov- 
ernment may claim that the husband made 
an election and cannot now file an amended 
separate return. In Rose v. Grant, 39 Fed. 
(2d) 341 (1930), the Circuit Court of Ap- 
peals for the Fifth Circuit upheld such a 
contention. However, it may well be argued 
that Rose v. Grant is not applicable to the 
special circumstances which have existed 
here in California in connection with com- 
munity income. If the wife had no sub- 
stantial amount of separate income there 
was no advantage (unless community in- 
come could be divided) in filing separate 
returns rather than a joint return. Hence 
in such cases there was no real basis for an 
election. 

(Continued on page 175) 
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The Community Property Law of California 


RECENT DECISIONS REACH NEW PHASES. DOES INCREASE IN 
HUSBAND’S SEPARATE PROPERTY BY HIS OWN EFFORTS 
AFTER MARRIAGE BECOME COMMUNITY PROPERTY ? 


By Walter Eden, Member of Los Angeles Bar 


Community Property is a branch of our 
law which has recently been discussed, and 
much changed by our Codes. Our Higher 
Courts have consistently held té old deci- 
sions in construing recent changes in our 
Codes; and, notwithstanding apparently 
radical changes have been made by our 
law makers; have held to the old customs 
and decisions. So much has been said and 
written, of recent years, upon the subject, 
that it would seem that there can be noth- 
ing suggested that is novel. However, our 
higher courts have made some recent de- 
cisions, which reach some new phases of 
the subject; and which may lead even 
further into new fields. No objection is 
made to these recent decisions, as they seem 
to be a very proper exposition of the law. 

Heretofore it has been held in all cases 
that have reached our higher courts where- 
in the question has been raised, that prop- 
erty once established as separate property, 
retains its separate character, even though 
improvements be made upon it with com- 
munity funds. We find this doctrine ap- 
proved in 21 Cyc 1648. It is also approved 
in the case of Peck vs. Brummagim, 31 Cal. 
441. 

In the cases of Shaw vs. Bernal, 163 Cal. 
262; Smith vs. Smith, 47 Cal. App. 650; 
Carlson vs. Carlson, 10 Cal. App. 300; Noe 
vs. Card, 14 Cal. 606, and Flourney vs. 
Flourney, 86 Cal. 294, being all cases where 
the wife held the title to the property as 
her separate property, the court decided 
that separate property of the wife, im- 
proved with community funds, remained 
separate property. 

In the case of Provost vs. Provost, 61 
Cal. App. Dec. 63, decided December 27, 
1929, the facts were reversed, and the hus- 
band spent community funds in improving 
his own separate property. Apparently the 
attorneys for the husband, the action being 
lor separate maintenance, cited the cases 
mentioned in the preceding paragraph, as 
authority that the separate property of the 
husband, improved with community funds, 
retained its character as separate property. 


An attorney might very easily be led into 
that fallacy, with such an array of apparent 
authority to sustain his position, with no 
case to the contrary. 

But the Court, in very forcible language, 
remarked that all of the cases on the sub- 
ject had been cases where the wife’s sep- 
arate property had been improved with 
community funds; and that the husband, 
having control of the community property, 
had a perfect right to use community funds 
in improving his wife’s separate property, 
and by so doing the character of the prop- 
erty would not be changed. But the Court 
held that the husband had no right to im- 
prove his own separate property with com- 
munity funds, and thus defeat the wife of 
her community interest in his property. 


Does STATUS OF PROPERTY CHANGE? 

This leads one to wonder if it is not 
also the law that if the husband owns sep- 
arate property, real or personal, and after 
marriage improves the property, not by 
spending the funds of the community, but 
by expending his own personal efforts, in- 
dustry, skill and judgment to increase its 
value, his separate property will not change 
into community property, at least to the 
extent of the increase. The husband’s work 
on his separate property are earnings and 
belong as much to the community as does 
community funds. If the husband, during 
a number of years of married life, devotes 
his efforts and energies, towards enhancing 
the value of his separate property, either 
real or personal, the wife should have the 
benefit of the increase. 

Our Appellate Court in a more recent 
decision, in the case of Estate of Caswell, 
62 Cal. App. Dec. 92, decided May 3rd, 
1930, has gone a very long way in deciding 
that such an increase is community prop- 
erty. In this case, the husband owned an 
interest in a business at the time of his 
marriage. He died fifteen years after his 
marriage. During the fifteen years he was 
married to his surviving spouse, his busi- 
ness was incorporated and he held a block 
of the stock when he died. He devoted his 
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The Law of 
Community Property 


in California 


The 1930 Supplement to California Jurisprudence, in addition to the 
regular supplementary matter, contains a complete new article on 


COMMUNITY PROPERTY 


By Orrin K. McMurray 


In this article the entire law of Community and Separate Property 
is restated in the light of late statutes and decisions. 


Notice To SusscriBers: The 1930 Supplement 

a@zq to California Jurisprudence has been shipped to |ow 
subscribers. If you have not received your copy, 
notify us at once. 


BANCROFT-WHITNEY CO. 


SAN FRANCISCO LOS ANGELES 


BANCROFT-WHITNEY CO., 
200 McAllister St., San Francisco. OR I 1931 


(I have not received my copy of the 1930 Supplement 
to California Jurisprudence. 


(] Without obligation on my part, you may quote price 
and terms on the complete set of Cal. Jur. 


[j1I own the set, but would like another for my home 
library. What terms do you offer? 
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efforts, ability and capacity to increasing 
the value of his stock. The Court decided 
that the portion of said business attribut- 
able to the personal activity, ability and 
capacity of the husband was community 
property. : ; 

Have we not in the past believed, and 
so advised clients, that where a husband 
owned stock in a corporation at the time 
of marriage; and that thereafter, notwith- 
standing the husband has devoted all of his 
energies in conducting the business of the 
corporation, and through such efforts the 
business has increased in value, and conse- 
quently the value of the stock is materially 
increased, the stock is still separate prop- 
erty? The ‘two decisions so recently decided 
by our Appellate Court, are a foundation 
upon which there will probably be further 
advances along the lines indicated. 


MALCOLM CASE 


(Continued from page 172) 


Where a husband and wife filed a joint 
return for 1928 without knowledge of the 
Treasury Department ruling, it would seem 
that a refund should be obtainable. Where 
for that year separate returns were filed, 
but the husband reported all of the com- 
munity income in his return, it would ap- 
pear that he is entitled to a refund. The 
same rule would probably apply for 1929 
where separate returns were filed. Where, 
however a joint return was filed for 1929 
there would seem to be less basis for claim- 
ing a refund because I. T. 2457 had then 
been extant an entire year and the Govern- 
ment may, therefore, claim with greater 
reason, that the taxpayer exercised an elec- 
tion. 


Annual Report of the Treasurer for 1930 


LOS ANGELES BAR ASSOCIATION 


TO THE OFFICERS AND MEMBERS OF..THE LOS ANGELES BAR ASSOCIATION: 
Your Treasurer reports for the year beginning January Ist, 1930, and ending December 


3ist, 1930, as follows: 


Balance reported in Bar Association 
Treasury as January Ist, 1930 ........ . $2,861.70 


RECEIPTS 

DUES 1930 

Dues collected for the year 1930 
from 1,841 members at $10.00 each, 
as per receipts issued therefore, 
bearing numbers 1 to 1,841 inclu- 
sive, as per itemized receipt stubs 
TS” BES eer scares tnsswcieecnlan $18,410.00 
Dues collected from 258 special 
members, as per special receipts 
for $5.00 issued therefore, bearing 
numbers 1 to 258 inclusive, as per 


itemized receipt stubs returned —..— 1,290.0U 

Dues collected for year 1930 upon 

reinstatement, as per receipts is- 

sued therefor, bearing numbers 

1-A to 25-A inclusive, as per item- 

ized receipt stubs returned ............ 355.00 

New Members 

Membership fee received from new 

members, as per itemized list at- 

CN «AR SI Se tk 765.00 
RECEIVED FROM 
OTHER SOURCES 

Miscellaneous Receipts Nos. 1 to 

5 inclusive, as per itemized list at- 

tached SE EN RC ee ee 1,233.45 

Interest received from money on 

deposit in Savings Account in 

Bank of Italy, as per itemized 

matement attached ........................ 250.96 








Total $22,304.41 
Last Year’s Treasury Balance .... 2,861.70 








MMB URESOUT COS. sinc sttsistsicccetesvdcdssesces . $25,166.11 


DISBURSEMENTS 
Co | Cree tenn RS) NL A. Sat eae $25,166.11 
Paid out by Los Angeles Bar Asso- 
ciation checks Nos. 1719 to 2045, 
inclusive, in payments of warrants 
signed by the President and Secre- 
tary, as per vouchers of even num- 
bers herewith returned and item- 
ized list attached hereto ................. $21,144.99 


Balance in Bar Association Treasury 
as of January Ist, 1931 .................. $ 4,021.12 


Respectfully submitted, 
T. W. ROBINSON, 
Treasurer. 


We hereby certify that we 
have examined the above 
report and find the same 
to be correct and vouchers 
returned in full for all ex- 
penditures, as set forth 
herein. 


LOYD WRIGHT 
ARTHUR M. ELLIS 
BERTIN A. WEYL 


Auditing Committee. 


Note: All monies collected and disbursed by 
the Judiciary Campaign Committee were han- 
dled exclusively and réported upon by said 
Committee and not handled by the Treasurer. 
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The Alexandria 


Internationally Famous 
Los Angeles 


The Headquarters for The Los Angeles Bar Association 
will always do its utmost for 
Members of the Legal Fraternity—Their Families—Their Friends 
and Employees. 
Cordially and Hospitably 


Cw 


ALEXANDRIA HOTEL COMPANY 


E. C. EPPLEY CHARLES B. HAMILTON 
President Vice President & Managing Director 


The Alexandria is an affiliated unit of the Eppley Hotels Co’s. 20 Hotels 
in the Middle West, Pittsburg, Pa., Louisville, Ky., and the Hamilton 
Chain of Hotels in California and Arizona 














A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NAvONAL BANK 


LOS ANGELES 


BANKING OFFICES THROUGHOUT LOS ANGELES 
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Increase of Taxation in California 


COST OF STATE GOVERNMENTS DOUBLED SINCE WORLD WAR. 
BURDEN OF TAXES MUST BE LESSENED. PER CAPITA COST 
IN CALIFORNIA $128.00. DETAILS OF INCREASED COST 


By Frances N. Ahl, M. A. 


It is an astounding fact that the cost of 
state governments in this country has dou- 
bled since the World War. Expenditures 
“of these governments for a recent year 
ranged, in the various states, from approxi- 
mately $1,500,000 to $300,000,000. Higher 
standards of living and numerous public 
services and public improvements have been 
responsible for the enormous increase. Fifty 
years ago state expenditures were primarily 
for the maintenance of state government, 
protection of life and property, and for edu- 
cation. Then came a new period — the 
growth of population in the cities and the 
centralization of business. The result for 
the states was many new problems — prob- 
lems of health, sanitation, utility control, 
labor and factory regulation. With the 
coming of the present century, highways, 
education, and public welfare have been the 
biggest items of expenditure. 

California is one of the states where gov- 
ernmental expenses have risen most rapidly. 
In fact, conditions affecting taxation in 
California have reached the point where 
some immediate improvement must be made 
to relieve the people of the steadily increas- 
ing burden that they are now bearing. 

There is an economic theory that not 
more than one-eighth of a man’s income 
should be expended for government. This 
theory has long been exploded. The average 
tax for government in our nation today is 
one-sixth of the social income; in California 
it is one-fifth. 


CALIFORNIA’S ENORMOUS INCREASE 

In 1919 California stood seventh in the 
list of states with a per capita tax of $94.92, 
in which the federal tax predominated over 
the state tax in the ratio of 60 cents to 40 
cents. In 1924 California stood second in 
the list of states with a per capita of 
$112.14, while the average for the forty- 
eight states was $72.70. At this time the 
nation, as the result of a program of econ- 
omy, took about 38 cents out of every dol- 
lar of the per capita tax while the state 
took about 62 cents. The federal govern- 
ment, in spite of its reduction, bettered the 
quality of its services, but the improve- 


ments in state services have not kept pace 
with the increase in state expenditures. 

The cost of government in this state last 
year, (including special assessments ) 
reached the total of $725,250,201. This ag- 
gregate is divided into three units represent- 
ing city, county, and state government. 
State expenditures were $144,988,769; 
county expenditures $343,292,761 and city 
expenditures $236,968,671. This is an in- 
crease in the total for the state of more 
than $33,000,000 over the year preceding. 
State expenses alone have increased 71 per 
cent in the last five years; 437 per cent in 
the last twenty years in California. 


AVERAGE Famity Bears $512. 

On the basis of the 1930 census the per 
capita cost of government in California last 
year was approximately $128. For a family 
of four this would mean an annual burden 
of $512, a burden that in.many cases is 
too great to be carried. It must be borne 
in mind that the payment falls upon the 
ultimate consumer. And when Calfiornia’s 
government costs $725,000,000 in a single 
year, not the humblest citizen escapes. 

Why the increase of taxation in Cali- 
fornia? Why the $33,000,000 increase in 
the total for the state last year? Why do 
Californians pay the second highest per 
capita tax rate in the United States? At 
what point is our state expenditure to be 
checked ? 

It is obvious that the increase in taxation 
exceeds both the growth in population and 
in wealth. The budget of 1927 called for 
an expenditure in excess of $85,000,000; 
that of 1924 less than $63,500,000. In other 
words, in this period of three years the cost 
of state government increased more than 34 
per cent. Where the additional expenditure 
of more than $21,000,000 went is revealed 
in the State Controller’s Biennial Report. 
One half of this sum was from the gaso- 
line tax and was devoted to the building 
and maintenance of roads. The additional 
revenue afforded opportunity for the cre- 
ation of more state positions, and as a re- 
sult the cost of the state traffic bureau was 
increased from $112,000 in 1924 to $597,000 
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Designating a “CORPORATE” 
EXECUTOR or TRUSTEE 


N the preparation of a Will for a client, and the desig- 

nation of a corporate Executor or Trustee, the consci- 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries. 








An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 

In all these considerations, the general practice and repu- 
tation of Security-First National Bank will be found 
satisfactory. 


ECURITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


SAVINGS COMMERCIAL TRUST 

















Che Los Angeles Baily Journal 


121 North Broadway 


ISSUED DAILY SINCE 1888 
Publishes the Official Court Calendars 


Legal Notices Given Prompt and Careful Attention 


Phone MUtual 6138 or MUtual 6139 
and Our Representative Will Call 
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in 1927. The cost of the state highway 
system has increased 92 per cent in the last 
six years. Highway construction totalling 
$106,000,000 is the largest item in the Bi- 
ennial Budget for 1929-1931, and consti- 
tutes 44 per cent of the entire budget. 


Thus it is clearly evident that the in- 
creases Of taxation in California are due 
first of all to the tremendous expenditures 
for highway purposes. 


EpuCATIONAL APPROPRIATIONS 


Next to roads the largest item in the 
present biennial budget is education. The 
educational appropriations including those 
of the state university total $78,000,000, an 
increase of ten per cent for the biennium. 

For elementary schools the counties are 
apportioned $39,000,000. This is less than a 
$3,000,000 increase over the preceding 
budget or an increase of 7 per cent for the 
biennium. Since apportionment is made on 
the basis of $30 per unit of average daily 
attendance during the preceding year, the 
growth in the elementary schools determines 
the increase in the budget. Growth in the 
elementary schools of California also indi- 
cates quite accurately the growth in the 
population of the state. 

The present budget estimates the cost of 
the high schools of the state at $13,000,000, 
an increase of 19 per cent over the amount 
apportioned during the preceding biennium. 
As this apportionment is also computed on 
the basis of average daily attendance, the 
increase is fully warranted. Today nearly 
a half million boys and girls are enrolled 
in the high schools of California. Adult 
enrollment in the special day and evening 
classes has greatly increased during the last 
few years. The constantly increasing ratio 
ot high school to elementary attendance and 
the growth of the night schools account 
for the increased cost of high school edu- 
cation. 

The rapid growth of the junior college 
movement is another reason for the in- 
creased educational costs of the state. Ac- 
cording to the Law of 1921, the annual 
rate of aportionment is fixed at $2,000 per 
junior college district, plus $100 per unit 


of average daily attendance during the pre- 
ceding school year. 

The percentage of increase in appropri- 
ations for the state teachers’ colleges varies 
from 12 to 15 per cent. In no case does it 
equal the percentage of increase in enroll- 
ment in the college. The entire support 
budget of the state university represents an 
increase of but 10 per cent. 

Thus it may be seen that the largest in- 
creases of taxation in California due to the 
increased educational costs are in the ex- 
penses for secondary education. 


STATE DEPARTMENTS INCREASE 


According to the State Controller’s Re- 
port the cost of the state departments in- 
creased 36 per cent during the four year 
period from 1924 to 1928. This tremendous 
increase is another reason for the high 
taxes in California. 

Cost of the penal institutions during the 
same four year period showed an increase 
of 37 per cent. The present budget carries 
an appropriation in excess of $2,500,000 for 
San Quentin and $1,400,000 for Folsom. 
The total cost of the Department of Pen- 
ology for this biennium is estimated at more 
than $4,500,000, an increase of $500,000 
over the previous biennium. 

Proposed expenditures for the Depart- 
ment of Institutions exceed those of the 
previous biennium by more than $2,000,000. 
The care of the insane, the feeble-minded, 
the adult blind, and the incorrigible boys 
and girls of California is a big drain on the 
state’s treasury. 

For the maintenance of courts, state ap- 
propriations for the years 1929-1931 exceed 
$2,000,000. A study of the state budgets 
for the last decade shows that the judicial 
costs of the state are constantly increasing. 

The above items account for the largest 
growth in state expenditures during recent 
years. They are sufficient to show why Cali- 
fornians pay the second highest per capita 
tax rate in the United States, and why the 
cost of California’s government mounts 
$33,000,000 in a single year. How long the 
taxes of this state will continue to increase 
out of proportion to the growth in popula- 
tion and in wealth rests with the people. 





SIGNED ARTICLES 


THE BULLETIN is an open forum for the full expression of the members of the bar on 
matters of importance. As the widest range of opinion is necessary in order that different aspects 
of such matters may be presented, the Committee having charge of the publication of the Bul- 
letin assumes no responsibility for the opinions in signed articles, except to the extent of 
expressing the views, by the fact of publication. that the subject treated is one which merits 


attention. 
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No New Trial 


Only one trial is necessary to 
prove our allegations of Superlative 


Service 


After that, ordering our 
policies of title insurance becomes 
more or less a habit—and a highly 


remunerative one at that. 


\29 


(alifornia [Atle [nsurance (Qmpan 


LOS ANGELES, CALIF. 





626 South Spring St. Phone TRinity 3221 
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Annual Report of the Secretary’s Office 


FOR 1930 - 1931 


GROWTH OF MEMBERSHIP. THE MEMORIAL ROLL. COMMITTEE 
ACTIVITIES. INCREASED REVENUE NECESSARY. 
BEQUESTS INVITED 


TO THE PRESIDENT & TRUSTEES, 
LOS ANGELES BAR ASSOCIATION: 


We are pleased to present the annual 
report of the Secretary’s Office for the fiscal 
year ending February 26th, 1931. On Feb- 
ruary 20th, 1930, there were 2,410 members 
on the Membership Roll in good standing. 
Since that time 285 attorneys have been 
received into membership, and 25 have been 
reinstated. During the same period 43 mem- 
bers resigned, 22 names were placed on the 
memorial roll, 2 members were expelled and 
226 members were placed on the suspended 
list for non-payment of dues, leaving the 
present membership 2,427. A goodly per- 
centage of the members placed on the sus- 
pended list for non-payment of dues con- 
sist of those admitted to the Bar on exam- 
ination, and who were given their first 
year’s membership in the Association with- 
out the payment of dues. This is done to 
encourage these members of the Bar to 
contact the Association immediately upon 
their entrance into the practice. However, 
our experience the last three years has been 
that a certain number of these men and 
women do not enter into the practice of 
law, and fail to keep up their memberships. 

Those whose names were placed on the 
Memorial Roll during the year are as fol- 
lows: 


Newton J. Skinner 
Robert J. Gardner 
Louis G. Susemihl 
Robert M. Cordill 

J. G. Rossiter 
Charles L. Chandler 
E. J. Dennison 

E. G. MacAdams 

R. L. Horton 
Brevard D. Sinclair 
Hon. Chas. Wellborn 
Thomas F. Hinds 
E. S. Earhart 

Robert E. Coyle 
Philip H. Goddard 
D. C. Burrey 

H. Stanley Benedict 


Hon. Elias V. Rosenkranz 
Henry N. James 

Lincoln G. Backus 
Wilbert Morgrage 
Charles O. Morgan 


Work OF COMMITTEES 


The work of the various committees is 
summarized in a report rendered by Mr. 
Alex W. Davis on behalf of the Committee 
on Coordination of Work of all Commit- 
tees, and the report is published in this 
issue of the Bulletin. A conservative esti- 
mate of the number of committee meetings 
held during the fiscal year is 220. In addi- 
tion to the regular committee meetings the 
Board of Trustees has held 44 sessions, and 
the Association has held 9 monthly meet- 
ings, making a total of 273 meetings during 
the year for the consideration of Associa- 
tion matters. 

There are many matters considered by 
the Board during the year which, on ac- 
count of their nature, cannot be handled by 
committees, such as the petitions presented 
by disbarred attorneys for reinstatement to 
practice law in California. The Board of 
Trustees has referred these matters out to 
various members of the Association, and 
in each instance the matter has been care- 
fully followed to conclusion. This work is 
not pleasant, particularly when it becomes 
necessary to oppose petitions for reinstate- 
ment, but it is a rare occasion when a mem- 
ber for any reason refuses to represent the 
Association in such actions, and the only 
compensation the member receives is the 
satisfaction of knowing that his duty has 
been performed. This year’s Committee on 
Unlawful Practice of the Law, under the 
able leadership of Mr. Chandler P. Ward, 
has handled 121 complaints, all of which 
have been carefully and fully considered. 
When these matters leave the hands of the 
Committee on Unlawful Practice of the 
Law, they are in a good many instances 
placed in the hands of an investigator to 
determine facts, (which the Committee 
could not be reasonably expected to do on 
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account of the nature of the work involved 
and the time required), or if this is not 
necessary, the files and reports are appor- 
tioned among the Trustees for review. The 
matters are then reviewed by the Board of 
Trustees, and the Board in proper cases 
refers the files to the City Prosecutor for 
appropriate action. A number of files are 
now in the hands of the City Prosecutor. 
In this connection it is interesting to note 
that since the Committee on Unlawful Prac- 
tice of the Law has been as active as it 
has been for the last two years, the number 
of complaints is growing smaller. The As- 
sociation has at all times received the finest 
co-operation from the City Prosecutor’s 
Office. 

Your Secretary, on May 19th, 1930, ad- 
dressed a communication to the American 
Bar Association, extending, on behalf of 
the Los Angeles Bar Association, an invita- 
tion to the American Bar Association to 
hold its 1932 annual meeting in Los An- 
geles. This invitation will be brought to 
the attention of the Executive Committee 
and final action will be taken at the annual 
meeting to be held in 1931. It is hoped and 
believed that the American Bar Association 
will hold its 1932 meeting in the City of 
Los Angeles. j 


AMALGAMATION OF CoUNTY Bar 

The need of amalgamation of all Bar 
Associations of the Country is being in- 
creasingly felt. It is interesting to note that 
in line with the Bar Associations of Los 
Angeles County having become affliated 
during the last year, there is a movement 
on foot being fostered by the American Bar 
Association to coordinate the Bars of the 
Country. The benefits to be derived are ob- 
vious. \With the approval of the Board of 
Trustees, President Bailie on December 
22nd, 1930, appointed a Committee on Co- 
ordination of the Bar, with Mr. Jefferson 
P. Chandler, Chairman. 

We believe few members of the Associa- 
tion realize the growth and usefulness of 
the Association. In 1923 we had 983 mem- 
bers, in 1925—1,101, in 1927—1,835, and 
in 1931—2,427 members. 

It has been difficult to continue the many 
activities of the Association without an in- 
creased revenue. During the past year, for 
the first time, members of the Junior Com- 
mittee have acted as secretaries to the vari- 
ous committees, and their so doing has 
greatly relieved the office of the Secretary 
and indirectly saved expense. It has been 


felt for some time that we have in our mids 
members who would like, in a substantial 


way, to contribute toward perpetuating the 
work of the Association. We are publish- 
ing for the first time a suggested form of 
bequest as a reminder to those who may 


wish to perpetuate the successful work o} 
the Association ; 

“I give, devise and bequeath unto 
Los Angeles Bar Association of the 
City and County of Los Angeles, Cal- 
ifornia, . 


(Here insert the amount of money be- 
queathed, or a description either of spe- 
cific personal or real property, or both, 
given, or if it be the residue of an 
estate, state that fact. 
Respectfully submitted, 
Loyp Wricut, Secretary 
J. L. Erxins, Executive Secretary 
February 5, 1931. 
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The Work of the Committees of the 


Association 


BRIEF RESUME OF THE WORK ABLY PERFORMED. COMMITTEE 
RECOMMENDATIONS DESERVE CONSIDERATION 
OF MEMBERS 


By Alex W. Davis, Chairman, Committee on Co-ordination 


The Los Angeles Bar Association is 
established, according to its constitution, to 
advance the science of jurisprudence, to 
promote the administration of justice, to 
encourage a thorough legal education and 
to maintain the honor and dignity of the 
profession. The work of the Association is 
done and its obligations to the community 
and to the Bar are met very largely by its 
committees. Most of the committees have 
functioned during the past year conscien- 
tiously and diligently. Their work has been 
carefully reviewed by the Board of Trus- 
tees and deserves the consideration of all 
members of the Association. It is regret- 
able that the reports cannot all be published 
in full, but the space available permits only 
this brief resume of the committees’ work. 

The Committee on Aeronautical Law 
made a study of the reports and activities 
of the similar committee of the American 
Bar Association, of the Committee on Aero- 
nautics of the State Legislature, of the 
Aviation Committee of the Chamber of 
Commerce, of the State Railroad Commis- 
sion and of other commissions and associa- 
tions which have been making a study of 
aviation law. It kept in touch with the 
progress of the proposed uniform State 
Aeronautical code and co-operated with the 
commissions in this State working upon air- 
craft common carrier legislation. It worked 
with the local educational institutions for 
the creation of courses in aeronautical law. 
The committee recommended that no legis- 
lation for the regulation of aircraft common 
carriers is necessary or desirable at the pres- 
ent time. 

The Committee on Arbitration was cre- 
ated to act as arbitrators of disputes or dif- 
ferences between attorneys or between at- 
torney and client. It has adopted rules of 
procedure for arbitration pursuant to the 
provisions of Sections 1280 et seq. of the 
Code of Civil Procedure. It has adopted 
forms of Arbitration Agreement and of 
Award and has made provision for the 
subpoenaing of witnesses. The committee 
consists of nine members and has divided 
itself into three divisions of three members 


each. Twenty-seven cases were filed during 
the year of which all but nine were disposed 
of. Settlements or other dispositions were 
made during the course of the proceedings 
in all but two cases which wento to final 
award. 

The Committee on the Bulletin has suc- 
cessfully published the Bulletin for the 
past year without the services of a paid 
editor. The committee met weekly, procured 
the material and made up the publication 
and has on hand a cash balance of $947.46. 
It has been the aim of the committee to 
publish first, news of the activities of the 
association to promote a wider participa- 
tion in such activities and second, timely 
articles of interest to the local Bar. The 
committee recommends (1) an appropria- 
tion of $1.00 per year from the dues of each 
member to improve the Bulletin in set up 
and in size (2) the greater use of the Bul- 
letin for news of the Association’s activities 
and (3) the employment of a paid reporter. 
The Committee has been too modest in its 
report. The excellence of the set up and of 
the material of the Bulletin during the past 
year has impressed all Bulletin subscribers. 

The Committee on Constitutional Amend- 
ments analyzed and rendered an able report 
on the constitutional amendments voted 
upon at the November election. A resume 
of the Committee’s report was printed in the 
October issue of the Bulletin. 

The Committee on Constitutional Rights 
has continued the campaign to correct the 
practice of unconstitutional and unnecessary 
use of force by law enforcement officers. 
The persistent activity of the committee on 
complaints made against police officers, 
while often not immediately effective in 
each specific case, has had a deterring and 
educating influence which has resulted in 
a distinct falling off of complaints. The 
committee has found the great majority of 
the law enforcement officers in sympathy 
with its opinions. The committee recom- 
mends that the correction of the evil lies 
in education on the subject. The Bar must 
take a sane view of the problem, must be 
as ready to commend good work as to con- 
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demn instances of abuse of power, must 
stand for strict enforcement of criminal 
statutes and solidly against crime and crim- 
inals. The committee recommends an in- 
vestigation of the practice of third degree 
questioning of suspects and a consideration 
of the subject of illegal searches. The com- 
mittee recommends the amendment of Sec- 
tion 1102 of the Penal code to prevent the 
use in criminal prosecutions of evidence il- 
legally obtained. 

The Committee on Court Reporters made 
a study of the court reporting situation and 
considered the bill which is being intro- 
duced by the Court Reporters Association 
at the present session of the legislature to 
provide for a State Board of Court Re- 
porters which will have power to license 
court reporters. The committee particularly 
investigated the parts of the bill which em- 
power licensed court reporters to swear wit- 
nesses for depositions, provide that deposi- 
tions may be taken down only by licensed 
court reporters except on stipulation to the 
contrary, and provide that depositions re- 
ported by licensed court reporters need not 
be read or signed by the witnesses. The 
Board of Trustees apprvoed the principle 
sought by the bill which is now being intro- 
duced by the Court Reporters’ Association. 

The Committee on Criminal Law and 
Procedure rendered a most excellent report 
recommending many important statutary 
changes in criminal law and procedure. It 
rendered also an interesting and able state- 
ment of a Plan of Scientific Penology. 
These reports, or resumes thereof, will be 
printed more fully than is possible here, in 
a later issue of the Bulletin. 

The Committee on Golf conducted the 
annual championship tournament in which 
Kent H. Redwine was the winner and Earl 
E. Moss the runner up. Over one hundred 
members of the Association are on the ac- 
tive golf list. 

The Committee on Illegal Practices con- 
sidered a host of complaints against law- 
yers, assisted in the prosecution of twenty- 
three cases before administrative commit- 
tees of the State Bar, appeared on disci- 
plinary matters before the Supreme Court 
and effectively performed its most arduous 
duties. The committee recommends the pub- 
lication of a series of educational articles 
on the evils of ambulance chasing. The com- 
mittee considered the advisability of legis- 
lation to prohibit the adjustment of per- 
sonal injury claims by persons not lawyers. 
Question has been raised whether this mat- 


——, 


ter might not be better taken care of by 4 
legislative definitation of the term “practice 
law” to include such activities. The com. 
mittee considered the advisability of pro- 
ceeding under the State Bar Act against 
attorneys who openly advocate the over- 
throw of the Government by force. Sug- 
gestion has been made that if such activities 
constitute a felony, complaint might better 
be made through the criminal courts. 

The Jinks Committees’ activities spoke 
loudly and eloquently for themselves dur- 
ing the pleasant evening of December 18. 

The Committee on Law Library acted as 
hosts of the Law Library Section of the 
National Library Association during the 
Association’s convention in Los Angeles in 
June. Consideration was given to the ques- 
tion of a proper housing for the County. 
Law Library which now contains over 
90,000 volumes. A branch County Law 
Library has been located in the Jergins 
Trust Building in Long Beach. A study 
was made and statistics noted of the law 
libraries in the County. The members of 
the Bar are urged to lend aid in assisting 
the local law schools to build up creditable 
law libraries. 

The Committee on Legal Education ren- 
dered a most excellent report. The com- 
mittee endorsed the amendment of Section 
24 of the State Bar Act providing educa- 
tional qualifications for admisison to the 
Bar as proposed by the State Bar at its 
Pasadena meeting. The amendment pro- 
vides for maximum educational require- 
ments of four years in high school, or 
equivalent, and three years full time, or 
four years part time, in law school, or 
equivalent. The committee considered the 
merits of the “yes or no” type and the 
“essay” type of Bar examinations, explains 
the methods used in conducting examin- 
ations and correcting papers and approves 
the system in use by the Bar Examiners. It 
considered methods of investigating the 
character of applicants. The committee 
made an investigation of the law schools 
in the City. There are nine law schools in 
Los Angeles and twenty-one in the State of 
California. The law schools of the Uni 
versity of California, Stanford and Unt- 
versity of Southern California are the only 
ones in the State which conform to the 
standards of the American Bar Association. 
The records of the Bar Association show 
that 87 per cent of the graduates of these 
three schools taking the Bar examination 
have passed the examination. Southwestern 
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and Loyola law schools in Los Angeles and 
Hastings in San Francisco are endeavoring 
to comply with the standards of the Ameri- 
can Bar Association. The committee has 
also studied the means of installing into the 
minds of law students, high standards of 
ethics and the practical need of a proper 
legal education. f 

The Committee on Membership investi- 
cated 295 applications for membership. of 
which 288 were recommended for approval, 
one was recommended for rejection and 6 
were held for further action. 

The Committee on the Municipal Court. 
The Board of Trustees considered a pro- 
posal made to the Judges of the Municipal 
Court for the establishment of branches of 
the Court in various parts of the city such 
as Hollywood, Watts and Venice. The 
Board investigated the proposal and con- 
cluded and recommended that the Muni- 
cipal Court should not be further decentral- 
ized. The report concludes that in a civil 
suit the advantages to one party and one 
attorney are usually offset by a correspond- 
ing disadvantage to the other party and the 
other attorney, who are likely to reside in 
different districts of the City, that in crim- 
inal matters the accused is as often a resi- 
dent of another district as of the district 
in which the arrest occurs, and that the 
convenience to police officers from local 
Courts is slight. 

The Committee on New Membership 
reports 270 new members since the com- 
mencement of its activities, of which 130 
are newly admitted attorneys. A remark- 
ably successful membership campaign was 
conducted by the committee. 

The Committee on Office Management 
rendered a helpful and carefully prepared 
report. The report suggests methods of 
making records of time, business and 
charges based upon the experience of the 
most successful offices. The report gives 
specimen forms for time records, case rec- 
ords, files and accounting. The report will 
be kept on file at the office of the Associa- 
tion for examination by any member inter- 
ested. 

The Committee on Probate Law and Pro- 
cedure made an investigation and study of 
the practices of the probate courts and the 
probate department of the County Clerk’s 
ofice and approved and commended the 
conduct of probate proceedings in this 
County. It approved the extension of the 
use of affidavits as proof in probate pro- 
ceedings. It recommended that the use of 


probate forms prepared by the probate de- 
partments should be encouraged, and that 
probate contests should be heard before one 
of the judges sitting regularly in probate. 
The committee criticized the present law 
fixing the fees of probate appraisers and 
recommended the consideration of new, defi- 
nite and fair provisions for the compensa- 
tion of such appraisers, suggesting that the 
appraisers’ fees be based upon an hourly 
charge for time actually expended. It has 
been recommended that this appraisers’ fee 
question be further considered by the com- 
mittee on inheritance taxes during the com- 
ing year. 

The Committee on Programs has ren- 
dered services in arranging programs which 
all members of the Association have en- 
joyed and which have been largely respon- 
sible for the good attendance at meetings 
during the year. The committee has brought 
to us, Dr. Max Farrand, Prof. William B. 
Munro, Dean McMurray, Dr. Lewis Ter- 
man, and our own members, John G. Mott, 
Henry W. O’Melveny, William J. Hun- 
saker and Frank Finlayson. 

The Committee on Public Defender’s List 
has performed well its duties of providing 
a list of attorneys to whom matters of a 
civil nature may be referred by the Public 
Defender and of investigating and passing 
upon applicants who are willing to serve. 

The Committee on Substantive Law col- 
lected data and arguments relative to sug- 
gestions for a uniform State law of divorce 
and has advised a further consideration of 
the subject by a later committee. 

The Committee on Unlawful Practice of 
Law performed an unusual amount of work 
in a most efficient and satisfactory manner. 
The chairman of the committee has been 
asked to prepare an article on the work of 
the committtee to be published in an early 
issue of the Bulletin. 

There are a number of other committees, 
notably the Judiciary Committee, the Plead- 
ing and Practice Committee, the Bankrupt- 
cy Practice Committee which have had for 
consideration matters of vital importance 
which it has been impossible to complete 
in time for this resume report. There are 
a number of committees which perform 
specific duties of a special nature such as 
the Junior Committee, the Judiciary Cam- 
paign Committee and the Legislation Com- 
mittee which have performed their services 
effectively and well and whose activities 
have been or will be the subject of special 
reports for separate publication. 
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TITLE INSURANCE 
anv [RUST COMPANY 


(Capital and Surplus $14,000,000 


* 


The Corporate Executors division is directly in 


charge of an Assistant Trust Officer ...experienced 


in dealing with attorneys in the probate adminis- 


tration of the estates of their clients. The office is 


sO organized that neither sickness nor vacations can 


delay estate business. * You, as attorney for an 


estate, may know that the affairs of devisees and 


legatees will receive prompt attention. + Tax matters 


and accounting are expertly handled. 


THE OLDEST TRUST 
COMPANY IN THE 
SOUTHWEST 
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JUDICIARY CAMPAIGN COMMITTEE 


FINAL CONSOLIDATED STATEMENTS FOR 1930 CAMPAIGNS, 
SUPERIOR COURT JUDGES 


Receipts 


Balance from previous Campaign 
Advance by Bar Association 





Subscriptions by members ...............-.---.-.-.-0---e0se-0e 
Postage paid by members ............2............--- 
feest-on Bank Balances... 
TOTALS :. 

Disbursements 
Management § ..........-.---.-----+.----cesssesneecescnesseeseeceeeceeees 
Salaries 
Publicity  ....--.--------------------cesssonseconennneeoccsnecneenseessssenseess 
Advertising 
Printing 
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TN csc cnosnncnntisnvnsyronsnsoqeonsnstengrentnysestonsesconandcnustn 
Telephone ---.-----------+---+-s-s-seeeeeseove- 
NIN ae ceerscomterspns steerer sins 
ERR AE Eas Sah er Eh ss Ss 
Furniture — ........---.-.----------++--+-0+- woonvsncenssececsecsacensencecseces Be 
Repayment L. A. Bar Association... 
OSS SSS ere eres oe 
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REPORT OF BALLOT COMMITTEE 
ON ELECTION OF TRUSTEES 
AND OFFICERS 
January 15, 1931 
The special committee appointed by President 
Bailie to canvass the ballots cast for the election 
of Officers and Trustees of the Los Angeles Bar 
Association for the ensuing year of 1931-32 begs 
leave to submit the following report of the count 
made at the office of the Secretary on Thursday, 
January 15th, 1931, at 2:30 p.m. 








Total ballots mailed out by Secretary ........ 2374 
Total ballots received by Secretary ............ 1071 
Ballots rejected because voters names were 
not indicated on identification envelope 26 
MMI CORNICE inna ies 1045 
For President—Irving M. Walker ................ 1008 
Scattering among 8 candidates ...................... 9 
For Senior Vice-President — Robert P. 
eee £ .. 1002 
Scattering among 3 candidates .-..................... 3 
For Junior Vice-President — Lawrence L. 
Larrabee . «......... 998 
Scattering among 4 candidates ................-.-.-. 4 
For Trustees — 
EE pe ee eee na coe 1012 
Scattering among 2 candidates ........ 2 
Loyd Wright .............. 994 
































Primary Election 

Campaign Campaign Totals 
tee EE $ 661.94 $ , $ 661.94 
1,000.00 1,000.00 
STON 7,700.50 4,009.50 11,710.00 
67.15 67.15 
CLS 20.71 13.27 33.98 
$ 9,450.30 $ 4,022.77 $13,473.07 
foe $ 2,000.00 $ 925.00 $ 2,925.00 
peter 1,042.55 ° 503.55 1,546.10 
bas 1,264.05 76.45 1,340.50 
241.98 236.48 478.46 
1,005.45 975.78 1,981.23 
ascii 567.40 1,381.00 1,948.40 
246.92 115.20 362.12 
ERAT? 730.00 87.50 817.50 
318.00 216.02 534.05 
ieee 64.00 42.50 106.50 
Sali 50.00 50.00 
8.85 8.85 
1,000.00 1,000.00 
374.36 374.36 
een - $ 7,539.23 $ 5,933.84 $13,473.07 
C. S. LOVELAND, Auditor. 
Scattering among 5 candidates _...... 5 
ow ae 1017 
Scattering among 1 candidate ........ 1 
Chementi ds, SR ix Sos tes 980 
Scattering among 6 candidates ...... 6 
i ee mo eae 970 
Scattering among 6 candidates ...... 6 


For Trustees from Affiliated Associations — 
Allen P. Nichols—Pomona Valley Bar 











Assn. sate 946 
Scattering among 2 candidates ...... 2 
Raymond G. Thompson—Pasadena Bar 
Assn. . 949 
Scattering among 1 candidate ........ 1 
James H. Mitchell — San Fernando 
WN FIN BOI ao sscstcsecesztctscss secs 936 
Scattering among 3 candidates ...... 4 
Stephen H. Underwood — Long Beach 
Bar Assn. LNA 942 
Scattering among 2 candidates ...... 2 


Respectfully submitted, 
CHARLES E. BEARDSLEY 
WILLIAM A. FARNER 
R. GOLDWATER 
Gaines Hon 
James F. McBrive, Chairman. 
Attest: 
J. L. Evxrns, 
Executive Secretary 


LOS ANGELES BAR ASSOCIATION BULLETIN GENERAL LEDGER 


TRIAL BALANCE, 
Cash on hand 


DECEMBER 31, 1930 





Security-First National Bank 

Accounts receivable 
Capital 
Advertising revenu 

Issue costs 





$ 40.00 
SETA TENTS SA 917.46 
CR PRN AD, hoe AD 582.50 
MOC SER Lai We) 528 $ 687.31 
BOOED > Nae hey OES only) oe 2,894.50 
PENT NOTE TS Oe Coe a 2,041.85 

$3,581.81 $3,581.81 
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An Open Letter 


FROM JUDGE EDWARD T. BISHOP OF THE SUPERIOR COURT To 
THOSE THINKING OF OFFERING THEMSELVES FOR THE 
MUNICIPAL BENCH AT THE COMING ELECTION 


Gentlemen: 


You are considering the possibility of an- 
nouncing that you are a candidate for one 
of the eight positions on the municipal court 
to be filled at the coming city elections. 
What reason can you advance why you 
should be elected in the place of the man 
you-are to oppose? 

You want to be on the municipal bench 
because of the importance of the work to 
be done there? Your premise is good. The 
work of the municipal court is of extreme 
importance. One of the essential functions 
of government is the administration of 
justice, and many more of our citizens gain 
their concept of the manner in which jus- 
tice is administered by contact with the 
municipal court than in any other way. The 
civil cases, though involving principal sums 
of no great amount as measured by some 
standards, are of supreme importance to 
those whose all is involved. The municipal 
judges sitting in the departments which han- 
dle the criminal cases are in the front line 
trenches of the continuous war that is being 
waged between society and commercial 
crime. The work of the municipal court is 
important. But from that premise alone, 
where do you reach the conclusion that you 
should be elected? 


You don’t really expect to make it, but 
the advertising is worth the cost, do you 
say? The cost to whom? I'll pass over the 
unfairness of putting another to consider- 
able expense that you may by advertising 
increase your income, and speak simply of 
the cost to the public service. Facts are 
facts, and among those solidly founded you 
will find this one: an incumbent candidate 
does not during his campaign begin to ren- 
der the full measure of service. It’s not 
humanly possible. The campaign demands 
time, thought and energy. The temptation, 
not to dispense with justice, but to dispense 
it so as to gain the front page is, under the 
necessities of a campaign, very, very strong. 
Is it fair to subject to these conditions 
those who find themselves forced to court 
by need or process that you may fatten your 
professional fortune ? 


The public pays, moreover, not only jy 
interrupted service during the campaign by 
also in a lower quality of service at aj 
times. You yourself can name half a doze 
lawyers of your acquaintance who would 
make better judges than you would, by 
who will not accept an appointment, nor 
run for office, because they fear that m 
matter how hard they work or how satis. 
factorily they serve, they'll have to g 
through the distasteful, expensive, worr- 
some experience of a campaign. If the 
were sure that if they made good they couli 
succeed themselves without a contest, based 
on some office-seeker’s self interest, they 
would accept appointment or make the race 
as opportunity offered. Nor are these diffi- 
culties inherent in the elective system; they 
are only present where contests are based 
on other than reasons of public interest. 


Do not misunderstand me. Incumbents, 
as such, have no right to succeed them- 
selves nor are they entitled to continue in 
office. It is not their rights nor their titles 
with which we are concerned. The question 
should be—what is for the best interests 
of the public? The office of judge is a 
sacred trust of far reaching responsibility. 
It is but natural that one who has given 
up the private practice of the law for pub 
lic service should want to keep on, if he 
and the public service are at all congenial. 
3ut if you would make a better judge, it 
is but right that you should seek his place 
If you would not make a better judge than 
the one you would supplant, do you think 
so little of the importance of the office tha 
you would lower its standard ? 


The terms of eight municipal court judges 
expire this year. The best judge among 
them may be the easiest to defeat in a polit 
ical battle. Would you be a traitor to your 
state by removing him? If there is one 0! 
whom you can honestly say “I can do better 
work than he,” then become a candidate 
It is a worthy ambition, if backed by worthy 
motives. 


Sincerely yours, 


EpwaAkrp T. BIsHopP. 
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Interesting Cases on Automobile Negligence 


“RESPONDEAT SUPERIOR” AND “QUI FACIT” — MISLEADING 
QUOTATIONS — PLAINTIFF’S INSURANCE — RELEASE, OR 
COVENANT NOT TO SUE—RELEASE OR DISMISSAL — 
SUING IN JUSTICES’ COURT FOR $3950. 


By Mark A. Hall, of the Los Angeles Bar 


DistincTION BETWEEN RESPONDEAT 
SUPERIOR anv QUI FACIT PER 
ALIUM FACIT PER SE 
In Maberto v. Wolfe, 62 C. A. D. 449, 
defendant Wolfe was driving a car belong- 
ing to defendant Dees, at the latters re- 
quest. There was a verdict for plaintiff, 
and the owner of the car appealed, urging 
that no relationship of principal and agent 
existed between him and the driver, and 
that therefore the doctrine of respondeat 
superior did no apply. The Court, however, 
in afirming the judgment, did so under the 
principle of qui facit per alium facit per se, 
and pointed out the distinction between that 
doctrine and the doctrine of respondeat 

superior : 

“It is a common misconception to at- 
tribute the liability of a master for the 
delicts of his servant in every case to 
the principle of respondeat superior. 
The servant may cause injury in doing 
the very thing that the master directs 
him to do. In that case the master is 
held liable because the law holds that 
the act is that of the master although 
done through the servant, under the 
principle qui facit per alium facit per 
se. He is therefore held responsible for 
his own act. But on the other hand, the 
servant may cause an injury while en- 
gaged within the line or scope of his 
employment in doing an act which the 
master has not directed him to do or 
has specifically directed him not to do. 
It is the act of the servant, not the mas- 
ter, and the latter is held responsible 
on grounds of public policy; the liabil- 
ity in such case being expressed by the 
phrase respondeat superior. The prin- 
ciple is entirely distinct from that of 
qui facit and owes its origin to an 
entirely different source; the one to 
public policy and the other to the fixed 
principle of law and justice.” 

MISLEADING QUOTATIONS 
In Sawdey v. Rasmussen, 62 C. A. D. 
1137, the Court refers to the practice fol- 
lowed by some attorneys in quoting only 
brief portions of the opinions in adjudicated 
cases, saying: 


“The practice of making excerpts 
from decisions often serves but to mis- 
represent the court quoted, and to mis- 
lead the court to which the citation is 
directed.” 


From this criticism, it would appear that 
when an attorney preparing a brief finds it 
desirable to quote from a reported decision, 
the better practice would be to quote as 
much of the opinion as is necessary to state 
fairly the position of the court quoted, and 
perhaps also to set forth a concise and accu- 
rate statement of the facts upon which the 
quotation is based. 


PLAINTIFF'S INSURANCE — MISCONDUCT 
OF DEFENDANT’s ATTORNEY 

In Loggie v. Interstate Transit Co., 63 
C. A. D. 148, there had been a collision 
between plaintiff's auto and defendant’s 
stage. The defendant’s attorney, within the 
hearing of the jury, offered to show that 
plaintiff carried collision insurance and that 
he had received from his insurance carrier 
the amount of the damage sustained by his 
machine. The trial court refused the offer 
and instructed the jury to disregard it. The 
jury nevertheless returned a verdict for the 
defendant, and the trial court granted a 
new trial on the ground that defendant’s 
attorney had been guilty of misconduct in 
bringing the fact of plaintiff’s insurance to 
the attention of the jury. 

The District Court of Appeal affirmed 
the order, stating that it was wholly im- 
material whether the plaintiff was protected 
by insurance, and that the misconduct of 
the defendant’s attorney in bringing the 
matter to the attention of the jury was so 
prejudicial as to justify the trial court in 
granting a new trial. 

The law is well settled in California that 
it is improper for plaintiff’s attorney to 
bring to the jury’s attention the fact that 
the defendant is insured. Such conduct has 
frequently been indulged in by plaintiff’s 
attorneys, presumably for the purpose of 
influencing the jury into awarding a larger 
verdict ; but such practice has been excori- 
ated by our appellate courts. 
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DisTINCTION BETWEEN RELEASE, AND 
CovVENANT NOT TO SUE 

In Johnson v. Pickwick Stages System, 
63 C. A. D. 236, plaintiff was a passenger 
in defendant’s stage. The stage collided 
with an automobile driven by one Snyder. 
Snyder had originally been joined as a de- 
fendant, as one of the joint tort feasors, 
but plaintiff thereafter entered into negotia- 
tions for a settlement with Snyder. As a 
result of these negotiations, Snyder agreed 
to pay plaintiff $2,500 at a future date, and 
plaintiff, in consideration of $10, gave 
Snyder an agreement that if and when Sny- 
der paid the $2,500, plaintiff would deliver 
to him a covenant not to sue him. Plaintiff 
then dismissed his action as against Snyder. 

The Pickwick company urged as a de- 
fense, that plaintiff had made a settlement 
with a joint tort feasor, and that therefore 
it, the remaining defendant, was freed from 
liability. 

The Court declined to pass upon the ques- 
tion of whether or not the alleged “covenant 
not to sue” was actually such a covenant, 
or whether it was in fact a release; for the 
reason that it never became effective in any 
event, because Snyder never paid the $2,500. 
The Court simply held that plaintiff’s agree- 
ment to deliver the alleged covenant not to 
sue was simply an agreement upon a con- 
dition precedent, and that as the condition 
(the payment of the $2,500) had never been 
performed, the alleged covenant never be- 
came effective. 

The Court does state, however, that while 
a release of one joint tort feasor releases 
all, yet a covenant not to suc one of several 
joint tort feasors does not release the others. 
This statement in the opinion may perhaps 
be obiter, but nevertheless it opens a nice 
field of inquiry. The Court, as authority 
for the statement, cites Hawber v. Raley, 
92 Cal. App. 701. 


DISTINCTION BETWEEN RELEASE 
AND DISMISSAL 


The Pickwick company also claimed, be- 
cause plaintiff had dismissed his 
against Snyder, and because the statute of 
limitations had thereafter run so that Sny- 
der could not again be brought into the case, 
that the dismissal operated in fact as a re- 
lease of plaintiff’s claim against Snyder. 
The Court, however, took a different view, 
and held that “a plaintiff may in a tort 
action voluntarily dismiss a part of the de- 


action‘ 


fendants without thereby discharging the 
rest.” 

SUING IN JUSTICES’ COURT FOR $3,950,090 

In Colla v. Carmichael, etc., 1 C. A, D. 
Supp. 95, decided Dec. 10, 1930, five differ. 
ent plaintiffs who had all been injured jn 
the same collision, united their causes of ac. 
tion in one complaint, and brought one syit 
in the Justices’ Court in San Francisco, 
which at that time had jurisdiction in cases 
“in which the demand in_ controversy 
amount to $1,000 or less.” Their claims 
were for $1,000, $900, $750, $500, and 
$800, respectively, these amounts thus ag. 
gregating $3,950. The trial Justice gave 
judgment for plaintiff’s for $140, $224, $60, 
$168, and $548, respectively, these amounts 
aggregating $1,140. 


JOINDER OF PARTIES PLAINTIFF 

The Appellate Department held that the 
automobile collision in which all five of the 
plaintiff’s were injured was a “transaction” 
within the meaning of Sec. 378 C.C.P., and 
that all of the parties to such transaction 
might properly join as parties plaintiff in 
one action. 


JURISDICTIONAL AMOUNT — JOINDER 

oF CAUSES OF ACTION 

The Court further held that although the 
aggregate of the amounts sued for was in 
excess of the $1,000 jurisdictional limit of 
the Justices’ Court, yet each plaintiff's in- 
dividual demand was a separate cause of 
action; that as all of the causes of action 
arose out of the same “transaction,” it was 
proper to unite them in one complaint; that 
although thus united in one case, each plain- 
tiff’s cause of action retained its separate 
and individual identity; that it was the 
amount of each separate demand, and not 
the amount of the combined demands, that 
determined the court’s jurisdiction; and 
that as each plaintiff’s separate demand was 
for $1,000 or less, the Justices’ Court had 
jurisdiction, although the combined demands 
were $3,950. 

In a well-written opinion, the Appellate 
Department points out that while it would 
have been permissible for the five separate 
plaintiffs to have brought five separate ac- 
tions, which might have been the subjects 
of five separate trials, yet “it is assuredly 
far more sensible and expeditious, and fat 
less expensive to the litigants, to determine 
the merits of the entire controversy upon 
a single set of pleadings and at one heat 


ing. 
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Lawless Enforcement of Law 


REPORT OF COMMITTEE TO SECTION OF CRIMINAL LAW AND CRIMNOL- 


OGY OF AMERICAN BAR ASSOCIATION. MOVEMENT HAD ITS 
INCEPTION IN THE LOS ANGELES BAR ASSOCIATION. 
EXHAUSTIVE RESEARCH SHOWN. ACTION 
AT 1931 SESSION ANTICIPATED 





—_—_— 


There is presented here the text and notes (the latter much abbreviated) of 
the report made at Chicago, last summer, to a section of the American Bar 
Association. A few additions to the notes are enclosed in brackets. At the 
end of the report there is shown the resolutions submitted by the Committee, 
which are to be acted upon at the 1931 meeting. It is in just recognition of 
the work of one of our own best known members, to add that this report and 
the appointment of the Committee that made it, are among the consequences 
of the creation by Hubert T. Morrow, while president of the Los Angeles 





is composed of the following: 
Hallam. 





Bar Association, of a Committee on Constitutional Rights. 
Edgar W. Camp, Andrew 


The Committee 
A. Bruce, Oscar 








At the session of the Section held at 
Memphis in 1929, there was presented a 
paper on Lawless Enforcement of Law 
dealing briefly with the Third Degree and 
subjects more or less connected therewith. 
A resolution was then adopted asking the 
chairman to appoint a committee of three 
to report further in 1930. That committee 
has now the honor of presenting its report. 

We attempt to state first in barest out- 
line the law for arresting and holding 
men; second, the unlawful acts committed 
by officers in enforcing law; third, the 
extent to which such unlawful practices 
obtain in the United States; fourth, the 
reasons for these practices; fifth, the ob- 
jections against such methods of enforce- 
ment, and sixth, remedies heretofore sug- 
gested and our recommendations. 

As to the third topic we would em- 
phasize at the outset that no such investi- 
gations have even been made, no statistics 
assembled as might enable one to approxi- 
mate the number of lawless acts or the 
ratio of the cases in which lawless acts are 
committed to the total number of prose- 
cutions or of arrests. We can only say 
that the “third degree” in the sense of 
rigid and severe examination of men under 
arrest by police officers or prosecuting at- 
torneys or both is in use almost every- 
where if not everywhere in the United 
States. The same cannot be said of other 
lawless acts mentioned in this report. .We 
hope that in those states whose reported 


cases show few or no instances of physi- 
cal abuse of arrested men, such abuses are 
not practiced or at least not countenanced. 


| 
THE RIGHTS OF THE ACCUSED 


In the larger cities at least 90 per cent, 
and probably 95 per cent, of all arrests 
are made without a warrant. An officer 
may lawfully, without a warrant but -hav- 
ing good grounds for believing that a 
felony has been committed and having 
good reason to suspect that A committed 
it, arrest A. But for a misdemeanor 
arrest without a warrant may not be made 
on suspicion. 

The officer’s duty is to bring the ar- 
rested person before a court with all 
reasonable despatch. The magistrate is to 
advise the prisoner of the charge against 
him, ask if he has an attorney or wishes 
one, fix bail, if the offense be bailable; 
set a time for examination or trial—unless 
the trial is to proceed forthwith in case of 
a minor offense. 

At all stages of the proceedings until 
verdict or judgment of guilt, the accused 
is presumed innocent, is entitled to humane 
treatment and assured by the law that no 
more force will be exercised upon him 
than sufficient to bring him to court, hold 
him in custody and compel him to conform 
to reasonable rules of the jail or other 
place of confinement. In other words, a 
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man who submits to arrest who obeys the 
prison rules is entitled to freedom from 
molestation, to food, water, opportunity to 
sleep, and humane treatment generally. 
He also may employ counsel, who may 
visit him at reasonable hours, and confer 
with him out of hearing of third persons. 
The prisoner may be visited at reasonable 
hours and under reasonable regulations by 
relatives and friends. 

Unreasonable searches and seizures are 
forbidden and it has generally been held 
that dwellings are not to be entered and 
searched except pursuant to a warrant. It 
is held, however, that if an officer has 
reason to believe by the evidence of his 
own senses that a crime is being com- 
mitted in a dwelling, he may enter it with- 
out warrant to prevent the consummation 
of the offense or to seize the offender. It 
seems also to be not only the established 
practice but probably lawful for an officer 
who arrests a person in a dwelling house 
to search the premises without a search 
warrant for any articles or papers useful 
as evidence against the prisoner on the 
charge for which the arrest is made. 


II. 
DISREGARD OF LAW BY OFFICERS 


Doubtless in the great majority of the 
arrests for major and minor offenses, run- 
ning into the hundreds of thousands annu- 
ally in this country, the procedure pre- 
scribed by law is followed. But in many 
instances the officers disregard the law. 

Raids or “round-ups,” such as recently 
were made in Chicago and have been made 
in other cities, find no warrant in law. 
Hundreds, even thousands of men are 
haled to the police station, looked over, 
quizzed, and after a few hours turned 


loose. Out of a thousand arrested in such 
a raid perhaps 60 or 70 may be held for 
minor offenses in no wise conected with 
the ostensible purpose for which the raid 
was made. Even this is a mere chance 
The officers making the arrests had no 
evidence, probably no suspicion, that their 
prisoners had committed the offenses with 
which they are afterwards charged. Ip 
other words, the officers had no justifica. 
tion in law for arresting for a misde. 
meanor, and as to a felony, while they 
knew that felonies had been committed, 
they had no reason to believe that any 
certain one of the arrested men had been 
guilty of any one of the crimes. For it 
is one thing to suspect a man of having 
committed a specified act and quite another 
thing to suspect a man of having com- 
mitted some act. It is one thing to have 
reason to believe that A killed B. It is 
quite another thing to suspect that A is 
the sort of a man who might kill someone 
and these raids have no basis except some 
such indefinite suspicion.! 

Officers pick up on the streets men 
whom they have no reason for connecting 
with any specific offense but who “look 
suspicious.” Such an arrest finds no war- 
rant in law.” 

Officers break into and search dwellings 
without a warrant and contrary to law. 

It is common practice to ignore the law 
which requires that an arrested man be 
promptly brought before a magistrate. In- 
stead the prisoner is held for an indefinite 
time in a police station or jail.4 

Such unlawful holding may continue for 
a few days, a week, even a month.® 

Sometimes he is held without being for- 
mally placed under arrest. There seems 
to be no name for this sort of detention 
except kidnapping.® 





1. “We have no hesitation in saying that any such 
practice of wholesale detention of a group of suspects 
in order to incriminate one is wrong both in law and 
principle and should not be employed.” Report of 
Royal Commission, section 154, page 57, see infra, 
note 45. 


2. In 1927, out of 211,617 arrests in Chicago, 137,275 
were dismissed for lack of evidence. The records of 
1928 and 1929 show a larger number of arrests and 
increase of dismissals. And the above numbers in- 
clude none of the thousands arrested for what is 
called investigation, and against whom no complaint is 
filed. See Illinois Crime Survey, published by Illinois 
Assn. for Criminal Justice, Chicago, Ill, 1929. 


3. (See Los Angeles News, July 5, 1929, articie by 
Joseph L. Lewinson.) 


4. (Report Pamphlet No. 1, infra.) 


5. State v. Miller, 61 Wash. 125, 111 Pac. 1053 (six 
weeks) (1910); 
People v. Doran, 246 N. Y. 409; 159 N. E. 379 
(1927); 


People v. Trybus, 219 N. Y. 18, 113 N. E. 58 
(1916); 

Ziang Sung Wan v. U. S., 266 U. S. 1; 6 L 
Ed. 131; 45 S. Ct. 1 (1924) (almost two 
weeks) ; 


People v. Gonzales, 136 Cal. 666; (a month) 
Pac. 487 (1902); 


People v. Frugoli, 334 Ill. 324, 166 N. E. 1% 
(1929) - - 

People v. Berardi, 321 Ill. 47, 151 N. E. 5% 
(1926); 

State v. Scarbrough 167 La. 484, 119 So. 53 
(1928) ; 


Hernandez v. State, 110 Tex. Cr. Rep. 159, 88 
W. (2) 947 (1928) (more than a week). 

6. Ziang Sung Wan v. U. S., 266 U. S. 1, 455 
Ct. 1, 69 L. Ed. 131 (1924). Wan was “taken 
into custody” in New York City February Is; 
was not formally arrested till February 9th. 

Matthews v. N. Y. C. & St. L. R. R. Co, Iél 
N. E. 653 (1928); 

People v. Trybus, 219 N. Y. 18, 113 N. E. 58 
(1916). 
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He is held incommunicado—a term bor- 
sowed from Spain or Mexico and signify- 
ing that the prisoner is not to be seen by 
anvone except the police or such as they 
choose to admit. He is not allowed to see 
or communicate with attorney, relative or 
friend.’ 

The common and principal purpose of 
holding a man incommunicado is to get a 
confession from him; or in the absence of 
admissions, the truth of 
shown aliunde and lead to 


a confession, 
which may be 
conviction.* 


Orricers “WoRK” THE PRISONER 
The boldness with which the sheriffs, po- 
lice and state’s attorneys practice this law- 
lessness is astonishing and goes on in spite 
of protests and rebukes from the court. 
Indeed no other fact more clearly demon- 
strates the feebleness of our courts than 
their inability, or at least their failure to 
compel officers to obey the law in this 
respect. To obtain confession or admis- 
sions the officers (usually detectives) pro- 
ceed to “work” the prisoner. “Work” is 


the term used to signify any form of what 
is commonly called the third degree, and 
may consist in nothing more than a severe 
cross-examination.® 

Perhaps in most cases it is no more than 
that, but the prisoner knows that he is 
wholly at the mercy of his inquisitor and 
that the severe cross-examination may at 
any moment shift to a severe beating. This 
knowledge itself undoubtedly induces 
speedy confessions in many instances and 
makes unnecessary a resort to force.!° 

If the prisoner refuses to answer, he 
may be returned to his cell with notice 
that there he will stay till ready to “come 
clean.”"! 

The cell may be especially chosen for 
the purpose, cold, dark, without bed or 
chair.!? 

The sweat box is a small cell completely 
dark and arranged to be heated till the 
prisoner, unable to endure the temperature, 
will promise to answer as desired.'* 

Or refusal to answer may be overcome 
by whipping, by beating, with rubber hose, 
clubs, or fists, or by kicking, 





7. Report Pamphlet No. 1; 
Ziang Sung Wan v. U. S. 
Ct. 1, 69 L. Ed. 131 (1924); 


266 U. S. 1; 45 S. 


Peon), Gonzales, 136 Cal. 666; 69 Pac. 487 
(1902) ; 

People v. Cavanaugh, 246 Mich. 680; 225 N. W. 
501 (1929)- 

People v. Frugoli, 334 Ill. 324; 166 N. E. 129 
(1929) ; 

People v. Berardi, 321 Ill. 47, 151 N. E. 555 
(1926) ; 

Williams v. State, 88 Tex. Cr. Rep. 87, 225 S. 
W. 177 (1920); 

State v. Condit, 307 Mo. 393, 270 S. W. 286 
(1925); 

—_ = Cem, 144 Va. 411, 126 & & 282 
a 


25) ; 
State v. Green, 128 Ore. 49, 273 Pac. 381 (1929). 
8. State v. Thomas, 193 Iowa 1004; 188 N. W. 689 
(1922) 


See the very important Report Pamphlet No. 1, of 
The Association of the Bar of the City of New York, 
Annual Report of Committee on Criminal Courts, Law 
and Procedure for 1927-8. 

Summarizing at page 11, the committee says delay in 
arraignment gives opportunity for extorting confessions 
in secret and by unlawful means, the use of which 
means may be subsequently denied without fear of 
successful contradiction. That the opportunities so 
afforded have in many instances been made use of for 
such illegal purposes can not be doubted in view of 
the many admonitions from the Court of Appeals 
warning of the danger of departure from the proce- 
dure prescribed by statute. These admonitions, the 
committee says (page 12) have been addressed by the 
Court to prosecuting officers as well as to the police. 
The committee says the records in many homicide cases 
that have been reviewed by the Court of Appeals dur- 
ing the past ten years show that the police have 
wholly ignored the repeated admonitions of that court. 
In People v. Cavanaugh, 246 Mich. 680 at 686, 225 N 
W. 501 (1929), the court said: 

Holding an accused person incommunicable to the 
Parents and counsel is a subtle and insidious method 
of intimidating and cowing, tends to render a prisoner 
plastic to police assertiveness and demands, and is a 
trial of mental endurance under unlawful pressure.” 


an Experience has led the courts to discredit the 
isclaimers and denials of the police as to use of 
2 and violence. Thus in People v. Rogers, 303 
l. 578, 136 N. E. 470 (1922), it was said that the 


court was warranted in rejecting the confessions unless 
all the police department men engaged or present at 
the sweating of the maker of the confession were 
called as witnesses and satisfied the court in good 
faith that the confessions had not been so obtained by 
them. And this was reiterated in People v. Spranger, 
314 Ill. 602, 145 N. E. 706 (1924). 

[See J. J. Sells MS. thesis on the Third Degree, 
Law Department, Wisconsin University, 1915. “The 
wer as a Human Being” by Geo. S. Dougherty, 
1924. 

{“The Third Degree,” Lavine, 1930, Vanguard Press, 
New York City, consisting in the main of facts wit- 
nessed by the author.] 

“Methods of Obtaining Confessions’ (see infra), 
says at page 4: “It is the general practice throughout 
the United States for police officers or prosecuting 
attorneys (usually the former) immediately upon the 
arrest of a suspect, before the formal inquiry of a 
magistrate, to undertake an informal investigation for 
the purpose of procuring a confession of crime or 
such information as will make it possible to secure a 
conviction.” The context shows that the word “in- 
vestigation” here means interrogation of the suspect. 
10. Webb v. Com., 220 Ky. 334, 295 S. W. 154 

(1927). 
11. Berry v. State, 103 Tex. Cr. Rep. 465, 281 S. W. 
1058 (1926); 


tate v. Harvey, 145 Wash. 161, 259 Pac. 21 
(1927). 
12. State v. Scarbrough, 167 La. 484, 119 So. 523 


(1928): 
Whip v. State, 143 Miss. 757, 109 So. 697 (1926); 
Deiterle v. State, -..... Fla. ....... 124 So. 47 (1929); 
People v. Brockett, 195 Mich. 169, 161 N. W. 
991 (1917); 
Osborn v. People, 83 Colo. 4, 262 Pac. 892 
(1928); 
State v. Miller, 61 Wash. 125, 111 Pac. 1053 
(1910) 


13. Ammons v. State, 80 Miss. 592 (1902); 32 So. 
9: 18 L. EB. ON. S. 768; 92.4. S&S. B. C7; 
Annals Am. Academy Pol. & Soc. Science, July 
1910, Vol. 36, p. 16. 
14. Jackson v. State, 50 Tex. Cr. Rep. 302, 97 S. W. 
312 (1906); 
Dickson v. Commonwealth, 210 Ky. 350, 275 S. 
W. 805 (1925); 
State v. Scarbrough, 
(1929) - 
(Note 14, Continued on Next Page.) 


167 La. 484, 119 So. 523 

















Page 194 LOS ANGELES BAR ASSOCIATION BULLETIN = 
—___ 
Or by threats,'® sistent questioning, continuing hour afte; 
Or promises.!¢ hour, sometimes by relays of officers,19 to 
‘ 9 , the 
Powerful lights turned full on the pris- om pe 
oner’s face, or switched on and off have TortuRE TO Propuce CONFEssIon 
been found effective.” It has been known since 1500 at leay 
[he electric chair is another device to that deprivation of sleep is the most effec. | 
. > ° ‘ 
extort confessions.!* tive torture and certain te produce any ‘ 
The most commonly used method is per- confession desired.?° ; par 
$101 
(Note Continued) State v. Miller, 61 Wash. 125, 111 Pac. 1953 det 
Mathews v. N. Y. C. & St. L. R. R., 161 N. E. (1910); 
653 (1928); Robertson v. State, 81 Tex. Cr. Rep. 378, 195 § knc 
People v. Berardi, 321 Ill. 47, 151 N. E. 555 W. 602 (1917); sai 
(1926); People v. Spranger, 314 Ill. 602, 145 N. E. 79% 
State v. McAlister, 33 S. C. 99, 130 S. E. 511 _ (1924): es r I 
(1925); State v. Harvey, 145 Wash. 161, 259 Pac. 2 
Whip v. State, 143 Miss. 757, 109 So. 697 (1926); (1927). 
People v. Ziderowski, 325 Ill. 232, 156 N. E. 274 16. People v. Gonzales, 136 Cal. 666, 69 Pac. 487, I 
(1927); 7 > Elite 2 269: 242 § r Os ' iti 
Greenhill v. U. S., 6 Fed. (2) 134 (1925); aie a 7g a” oak e sitt 
> -¥ y > 2 4 — - = . 
Peorees): Weiner, 248 N. Y. 118, 161 N. E, 441 Journal Am. Inst. Cr. Law & Criminology, Aug bru 
aw © 925 7 2 ~ 2 f 
Floyd y. State, 93 Tex. Cr. Rep. 237, 246 S. E. , «1925, Vol 16, No 2, p 219. Af 
1040 (1923); 18. Journal Am. Inst. Crim. Law & Criminology, Aug eli 
State v. Zaccario, 100 W. Va. 36, 129 S. E. 763 _ 1925, Vol. 16, No. 2, p. 227, fi 
(1925)- 19. State v. Thomas, 250 Mo. 189, 157 S. W. 3% first 
Miller v. State, 13 Okla. Crim. Rep. 176, 163 (1913); , 
Pac. 131 (1917); : Purpura v. U. S., 262 Fed. 473 (1919); = 
King v. State, 108 Nebr. 428, 187 N. W. 934 Perrygo v. U. S., 2 Fed. (2) 181 (1924); ved 
(1922); People v. Quan Gin Gow, 23 Cal. App. 507; 138 allo 
State v. Myers, 312 Mo. 91, 278 S. W. 715 Pac. 918 (1913); : pot 
(1925); People v. Clark, 55 Cal. App. 42; 203 Pac. 781 polic 
Baughman vy. Com., 206 Ky. 441, 267 S. W. 231 (1921); ‘a j . eigh 
(1924); Johnson v. State, 107 Miss. 196, 65 So. 218 and 
State v. Murphy, 154 La. 190, 97 So. 397 (1923) (1914); Be oe ro: after 
Robertson v. State, 81 Tex. Cr. Rep. 378, 195 S. State v. King, 155 Ga. 747, 118 S. E. 368 (1923); of 
W. 602 (1917); People v. Prestige, 182 Mich. 80; 148 N. W. 347 tend 
Karney v. Boyd, 186 Wis. 594, 203 N. W. 371 (1914); SS i ee leng 
(1925); State v. Ellis, 294 Mo. 269; 242 S. W. 952 (1922) som: 
People v. Sweeney, 304 Ill. 502 at 513, 136 N. 24 A. L. R. 682; ps = . into 
E. 687 (1922); People v. Berardi, 321 Ill. 47, 151 N. E. 585 was 
Rowe v. State, 123 So. 523 (1929); (1926) ; 2 ie a de 
Kelley v. State, 99 Tex. Cr. Rep. 403, 269 S. People v. Sweeney, 304 Ill. 502, 136 N. E. 687 was 
W. 796 (1925); (1922); a 
Jackson v. State, 50 Tex. Cr. Rep. 302, 97 S. W. State v. Condit. 307 Mo. 393, 270 S. W. 25% led 
312 (1906)- (1925); scen 
Thomas v. State, 169 Ga. 182, 149 S. E. 871 State v. Richards, 101 W. Va. 136, 132 S..E. 375 tion 
(1929); (1926) ; tinw 
Fisher v. State, 145 Miss. 116, 110 So. 361 State v. Susan, 152 Wash. 365, 278 Pac. 149 ¥ 
(1926); (1929); arre 
White v. State, 93 Tex. Cr. Rep. 532, 248 S. W. Webb v. Com., 220 Ky. 334, 295 S. W. 1% day, 
690 (1923); (1927) On 
Williams v. State, 88 Tex. Cr. Rep. 87, 225 S. People v. Sweetin, 325 Ill. 245, 156 N. E. 3% On 
W. 177 (1920); (1927); Kl 
State v. Ring, 115 S. C. 506, 106 S. E. bh People v. Brockett, 195 Mich. 169, 161 N. W. P 
Bell v. State, 180 Ark. 79, 20 S. W. (2) 618 991 (1917): : The 
(1929); Lang v. State, 178 Wis. 114, 189 N. W.. 558 day: 
Jones v. State, 184 Wis. 750, 198 N. W. 598 _ (1922); sista 
(1924). State v. Scarbrough, 167 La. 484, 119 So. 523 The 
In Lang v. State, 178 Wis. 114, 189 N. W. 558, (1929); : 7 
the court said, that the testimony leaves no doubt State |v. Roberson, 157 La. 974, 103 So. 283 
that: “The statements of the defendant made under (1925). ee oer P ‘ 
these circumstances and which were relied on for his “Compulsory inquisitorial examination of one await. 
conviction, were made under duress which amounted ing arraignment, for the purpose of forcing a con 
to torture. The officers in charge of the prisoner on fession from him, differs only in degree and not in 
that night did not seem to realize that they were illegality from physically assaulting him for the same 
living in the twentieth century.” purpose.’”” Report Pamphlet No. 1, supra. 
[Ross v. State (Okla. 1930), 289 Pac. 358; In Enoch v. Conn., 141 Va. 411, 126 S. E. 22 
People v. Barbato, 254 N. Y. 170, 172 N. E. 458 (1925), the trial judge said: ‘The evidence of the 
(1930). police officers as to the manner and methods by which 
And see numerous instances in Lavine’s book, cited the, alleged confession of the accused was obtained 
supra. ] reads like a chapter from the history of the inquis- 
$ Pp gin : — tion of the Middle Ages. I don’t see how anyone 
= Neer a rota y Hey LE Fagg FA 1910): with an unbiased mind can hear or read that evidence 
People 7. ‘Bereta, 161 “Cal 367 ge Fy A 910); without coming to the conclusion that the accused was 21. 
(1911) = , . ™ r? ac. 500 — by. — and physicai page to ere 
> : - e ae A evidence against himself, and that the alleged confes 
ws Sweeney, 304 Ill. 502, 136 N. E. 687 sion ~ not a voluntary confession within the mean 
Whi , 3 625; 96 ‘ ing of the law.” 
ad “sane 93 Tex. Cr. Rep. 532; 250 S. W. 32° a2 Sung Wan v. U. S., 266 U. S. 1, 69 L. Eé 4 
F toon e. @ 7 i. 131; 4 . Ct. 1. Wan, a Chinaman, was taken into 
765, (1088), State, 22 Ala. App. 363, 115 So. custody in wer, York City February 1, pie and on 
R State 4 eo . srought to Washington City. He was not formally a ie 
= tae 94 Tex. Cr. Rep. 576, 252 S. W. ce until yong J 9th. He was found in New York _ 
; & . y detectives from Washington whom he reluctantly ac 0 | 
mega) State, 18 Ala. App. 354, 92 So. 35 companied to Washington. He was ill at the time. He up | 
State v. McAlister, 33 S. C. 99, 130 S. FE. 511 was taken to a secluded room in Washington and grilled and 


(1925); oo oe :, = five or six hours by officers. Late in the evening of the bod) 
State v. Bernard, 160 La. 9, 106 So. 656 (1925); (Note 20, Continued on Next Page.) 
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Prisoners are taken to the morgue, made 
to view and touch the body of the man 
they are suspected of having killed,” 
or to the place of their supposed offense.” 


STraTE’S ATTORNEYS PARTICIPATE 


State’s attorneys are frequent partici- 
pants in lawless efforts to obtain confes- 
sions. They are more culpable than the 
detectives, for attorneys are supposed to 
know elementary law.** 


BruTALITY CONDUCTED BY DETECTIVES 

But probably in most instances the inqui- 
sition, with whatever accompaniments of 
brutality, is conducted by the detectives. 
After they have wrung from the prisoner 


a confession he may be asked if he does 
not wish to talk with the state’s attorney, 
or without request he is taken before the 
state’s attorney, who is informed that the 
prisoner has confessed and is there to have 
his statement put in proper form. The 
state’s attorney, being supposed to have no 
knowledge of the means used to get the 
first confession, now obtains a statement 
from the thoroughly subdued prisoner, a 
statement apparently voluntary, not induced 
by promise, threats or violence—fair on its 
face and ready to be put in evidence unless 
the prisoner pleads guilty. 

The third degree is not always used to 
extort confessions or other evidence. At 
times it is administered merely as punish- 
ment.** 





(Note Continued) 


frst day in Washington he was taken to a hotel, but 
not registered, put in a room where he was detained 
one week, all the time ill, most of the time in bed. He 
was attended by a police surgeon as physician, was not 
allowed to see his brother who was held in another 
room in the same hotel. Day and night at least one 
policeman was on guard in Wan’s room, in shifts of 
eight hours each which were from midnight to 8 A. M. 
and 4. P. M. Morning, noon, and evening, and once 
after midnight Wan was visited by the Superintendent 
of Police or one or more detectives, or both superin- 
tendent and detective, and interrogated in_ persistent 
lengthy and repeated cross-examinations, sometimes subtle, 
sometimes severe, always with a view to trapping him 
into a confession. When these visitors came, the guard 
was placed outside the closed door. On the eighth day 
a detective was present all day. In the evening Wan 
was taken to the Mission (at which the homicide involved 
was committed) and for ten consecutive hours he was 
led from floor to floor to examine and re-examine the 
scene of the crime, give explanations and answer ques- 
tions. From 7 P. M. to 5 A. M. the questioning con- 
tinued, without a moment of sleep. On the ninth day 
he was taken to the station house and placed under 
arrest, and the examination was resumed. On the tenth 
day, again at the Mission, he was questioned for hours. 

Qn the eleventh day he was questioned at the station. 

On the twelfth, a typewritten report of the interroga- 

tion was given him to sign, and he signed it. 

People v. Vinci, 295 Ill. 419 (1920), 129 N. E. 193. 
The accused was questioned for the greater part of three 
days and four nights by the state’s attorney, two as- 
sistants, private secretary, and several police officers. 
The Court said: 

“While we do not believe any physical force was 
used, nor that direct threats or promises were made, 
there can be no doubt at all that the repeated ques- 
tioning by these officers, like the constant dropping 
of water upon a rock, finally wore through Vinci’s 
mental resolution of silence. The examination was 
persisted in by turns until plaintiff in error finally 
yielded to the importunities of his questioners and 
gave answers which they sought. It seems clear to 
us that the accused became convinced that he was 
bound to make a statement to secure relief from 
the continuous questioning of those having him in 
charge and under the circumstances we do not see 
how a confession thus obtained can be said to be 
voluntary.” 

. State v. Ellis, 294 Mo. 269; 242 S. W. 952 (1922) 24 
Enoch v. Com., 141 Va. 411, 126 S. E. 222 (1925); 
State v. Green, 128 Ore. 49, 273 Pac. 381 (1929); 
Davis v. U. S., 32 Fed. (2) 860; (1929) at pp. 

861, 863. 

A special agent for the Department of Justice testified 
that he took appellant from the jail to the morgue where 
the body of the deceased lay, talked to appellant and 
told him what had been found, but appellant still stuck 
to his story. The witness said, “We then brought him 
up before the hody, which lay on the table for draining, 
and we showed it to him, and made him examine the 
body and see the wounds on the head.” Judge Rudkin 
and Dietrich said: 


tm 


“Indeed we are at a loss to understand why the 
prisoner was taken to the morgue at all at that un- 
seemly hour of the night, unless the agent knew 
something of the Indian character, and believed that 
he would break down and confess in the presence 
of the dead body of his victim. But whatever 
prompted the appellant to confess, whether it was 
superstition or fear, or something akin thereto, we 
are not convinced that the confession was free and 
voluntary, as those terms have been uniformly de- 
fined by the courts. * * * Miller v. Territory, 3 
Wash. Territory 554-580, 19 Pac. 50.” 

22. Hernandez v. State, 110 Tex. Cr. Rep. 159, 8 S. W. 

(2nd) 947 (1928); 

Deiterle v. State, 124 So. 47 (1929). 

23. Report Pamphlet No. 1, supra, note 8; 
People v. Loper, 159 Cal. 6- 112 Pac. 720 (1910): 
People v. Borello, 161 Cal. 367; 119 Pac. 500 (1911); 
People v. Vinci, 295 Ill. 419; 129 N. E. 193 (1920); 
State v. Miller, 61 Wash, 125, 111 Pac. 1053 (1919); 
People v. Prestige, 182 Mich. 80, 148 N. W. 347 

(1914); 
People v. 

(1922); 
Robertson v. State, 81 Tex. Cr. Rep. 378, 195 S. W. 

602 (1917); 

State v. Condit, 307 Mo. 393, 270 S. W. 256 (1925); 
State v. Green, 128 Ore. 49, 273 Pac. 381 (1929); 
Buschy v. People, 73 Colo. 472, 216 Pac. 519 (1923). 
Deiterle v. State, 124 So. 47 (1929); 

Williams v. State, 88 Tex. Cr. Rep. 87, 225 S. W. 

177 (1920). 

In People v. Sweetin, 325 Ill. 245, 156 N. E. 354 
(1927) the court said: 

“The state’s attorney is the representative of all 
the people, including a defendant, and his official 
oath requires him to safeguard the constitutional 
rights of the defendant the same as those of any 
other citizen, and he should studiously refrain from 
attempting to obtain a confession from the defendant 
by unlawful means. The end never justifies the use 
¢f unlawful means.” Rains v. State, 94 Tex. Cr. 
Rep. 576, 252, S. W. 558 (1923): 

The county attorney testified that he told the defend- 
ant, a woman, that a mob of white folks would get her 
if she didn’t sign the confession, that the mob was 
waiting outside. After her statement was written she 
declined to sign it, whereupon she was again told that a 
mob was coming. 

_24. “The Crook and the Bull,” North American Re- 
view, Dec. 1929 p. 641. 

See the jailers’ testimony in State v. 

Wash. 175, 111 Pac. 1053 (1910). 

. At 11 P. M. Mr. H. was about to start his car, then 
parked on a street in Los Angeles, Cal. Two plain 
clothes men came up and asked if his name was Redman. 
He said, “Hell no! I believe you are Dicks. You haven’t 
my name or anything on me.” The officers ordered him 
out of his car and searched him and it, finding nothing. 
He was arrested. He told the officers he did not like 
the manner of police arrests. He asked why he was 
arrested. Was told that he was to be taken to the 
station to talk with the Captain. The officers suggested 
(Note 24 continued on next page) 


Sweeney, 304 Ill. 502, 136 N. E. 687 


Miller, 61 
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It seems at times to be used to force men 
to leave the city.*° 


IIT. 
EXTENT OF UNLAWFUL PRACTICES 


Now the question will very properly be 
asked to what extent these unlawful prac- 
tices obtain in the United States. No com- 
prehensive investigation of the subject has 
been made.*" 

The University of Chicago began one but 
gave it up.** 

A committee of the Bar Association of 
the City of New York says that such an 
investigation would take much time, and 
some money.** 

An attempt was made to get information 
by means of a questionnaire; it was not 
widely enough distributed nor sufficiently 
answered to warrant conclusions as to the 
extent of the use of unlawful methods.” 


PRESIDENT Hoover’s LAw ENFoRCEMENT 
COMMISSION INVESTIGATING SUBJECT 
We have learned that President Hoover's 

Law Enforcement Commission, of which 

Mr. Wickersham is chairman, is making 

some investigation of lawlessness, of officers 

in enforcing law. Whether this inquiry 
will extend beyond federal officers we do 
not know. There has been much less com- 
plaint of lawlessness on the part of those 

officers than on the part of state and mv- 

nicipal officers. 

We do not know how many men or what 
proportion of arrested men are held in sta- 
tions or jails instead of being promptly 
produced in court. For the third degree 
we have no statistics. Chiefs of police will 
usually deny that they permit anything 
more than a severe cross-examination of 
the prisoner. Such was the statement made 
by the superintendent of police of the Dis- 
trict of Columbia (Current Literature, July 





(Note continued) 

that he did not like this country. He said he had served 
in France in the United States Army, and showed his 
discharge as a sergeant. At the station the Captain said 
to him, “So you don’t like the police?” He said, “I can’t 
very well like them.”” The Captain then said, “Take him 
into the room.” He was taken into a small room, was 
beaten up by a police detective, his lip was cut through, 
requiring four stitches. The detective who beat him said, 
“So you don’t like the police? I'll make you like them.” 
H. said, “I have got enough.” The other officer in the 
room, one of those who arrested him, said “How do you 
like the police now?” He said, “I like them fine. I 
have changed my mind about the police.” The detective 
left. H. asked the officer if he was to be locked up. 
The officer went out, came back and said, “The Captain 
says you can go.” No charge was filed against him. 

25. “The Crook and the Bull,” North American, Dec. 

1929, p. 641. 

26. Bookman, Vol. 29, page 589, August 1909, says 
that the sinister annals of the third degree have never 
yet been fully brought to light. Should they be so, 
they would tell of chokings, kicks and blows, the de- 
privation of life’s necessities with every other sort of 
mental and moral horror which minds as depraved as 
any criminals’ can invent. These stories are not fully 
known to the public for naturally enough the detectives 
and police protect each other by an ominous silence. 
The sufferers are poor creatures, the dregs of the 
city’s slums, friendless, suspected, and afraid to tell 
what they have experienced. 

“In tolerating the third degree, our people put 
themselves below the level of other civilized nations. 
They have revived the medieval torture chamber and in 
this respect their civilization has gone backward and is 
centuries behind that of France, or Germany, or Eng- 
land. As an aid to justice, the third degree is sheer 
imbecility. As an institution to be tolerated for a single 
day, it is a blackening infamy and foul disgrace to the 
American people.” 

27. Letter from A. M. Kidd, University of California, 
» Lewis M. Andrews, Jan. 30. 

28. Report Pamphlet No. 1, supra. Beginning at page 
3 the committee say: 

“We have made such study as we have been able 
of the foundation for assertions now frequently made 
that physical brutalities are constantly and _ syste- 
matically inflicted by arresting officers upon prison- 
ers in their custody. These assertions appear almost 
daily in published accounts of criminal trials. They 
are made constantly by defendants whose trials are 
not reported in the press. * * * If they are 
true, they are a serious blot upon the administra- 
tion of justice. Of their truth, we can speak from 
hearsay only. We lack funds for the employment 
of investigators and have ro power of subpoena, 
but from the time of the enactment of the Code of 
Criminal Procedure in 1881, to the Penal Code in 


t 


1882, one or more of our members have at all times, 
with exception of short periods aggregating some 
six years, been on the staff of the district attorney 
of this county. We comprise in our membership 
three former U. S. attorneys for the Southern Dis- 
trict of New York, and three former district at- 
torneys of New York County and from our aggre. 
gate experience and from such information as we 
have been able to acquire in our study of present 
conditions, we are of the opinion that many of 
these accusations are well founded. We know too 
that trial courts and juries have often been disturbed 
by charges of force used by the police in cases of 
serious crime, and while for obvious reasons there 
is no way by which the truth of such a charge in 
any given case can be demonstrated with absolute 
certainty, we do know that juries throughout the 
state have not infrequently rendered verdicts of 
acquittal in cases where such charges were made, 
which verdicts are explicable on no other theory 
than that the jury regarded the truth of such 
charges as at least so probable that they wholly re- 
jected the police testimony. The Court of Appeals 
has only recently said: ‘We have often been dis- 
turbed by charges of force used in murder cases to 
obtain confessions. While on the one hand such 
charges have become a standardized defense, on the 
other at times there may have been a basis behind 
them.’ People v. Doran, 246 N. Y. 409. (429).” 


29. “Methods of Obtaining Confessions from Persons 
Accused of Crime,” B. Ogden Chisholm and Hastings H. 
Hart of New York City, presented at 51st Congress of 
Am. Prison Assn., Jacksonville, Florida, 1921. This was 
published by Russell Sage Foundation, New York City, 
March, 1922. We quote and summarize: 


A Questionnaire was prepared and was sent out to the 
prosecuting attorney and the Chief of Police in each of 
one hundred of the larger cities of the United States. 
Sixty-six replies were received from 28 district and 
prosecuting attorneys, and 38 chiefs of police covering 
51 cities in 27 states. 


The replies showed that the infliction of nervous and 
mental suffering is a very common practice and that it 1s 
defended. In 14 cities the conduct of such examinations 
is regulated by a rule of the police department, in the 
other 37 cities the proceeding is not regulated by law or 
rule. 


The report suggests enactment of a law that no per 
son accused of crime be examined or interrogated by any 
public officer in advance of a court hearing, until the 
public defender or his deputy be present, defendant to be 
permitted to employ counsel who may also be present; 
the public defender to advise prisoner of his rights. 
The law to forbid promises, threats, physical force, 
privation of food or sleep, or subjection to physical or 
mental suffering, no examination to continue longer than 
2 or 3 hours without rest for at least one hour. 
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1911, Vol. 51, p. 49; Annals Am. Academy 
Pol. & Soc. Science, July 1910, Vol. 36, p. 
9, p. 11, p. 16), yet a few years later a 
case of the third degree in its most vicious 
form found its way to the Supreme Court 
of the United States from the federal capi- 
tal itself. And the actions severely con- 
demned by the court in that case were not 
only taken under the direction of the su- 
perintendent of the police but were par- 
ticipated in by him in person.*° 


WHIPPING AND BEATING RESORTED To. 


As appears from cases already cited, 
chiefs and sheriffs have admitted whipping, 
beating, confinement in sweat boxes, in 
dark cells, the use of an electric chair, pro- 
longed interrogation and various other 
forms of torture in order to compel con- 
fessions. 

From articles written by men who have 
had some personal knowledge or consider- 
able opportunities for observation, or other 
means of information, it would be inferred 
that the third degree in most atrocious 
forms is in frequent use.*' 


“Tuirp DEGREE” WipELY USED 


But it will be said that the specific in- 
stances which have been given by writers 
in newspapers and magazines bear only a 


minute ratio to the vast number of arrests 
and convictions for major and minor of- 
fenses in the United States. It will also 
be said that the number of reported cases 
which mention the unlawful detention of 
arrested men or the use of the third degree 
is exceedingly small compared with the 
total number of arrests and convictions, 
and that is true. 

But certain facts must be borne in mind. 
First, the third degree may not be used 
with sufficient severity to extort a confes- 
sion. In other cases the third degree is 
used, but before the stage of confession is 
reached the detectives find that they have 
made a mistake and that not the prisoner 
but some other man is the guilty party. 
This occurred in the case in Chicago where 
two school teachers were beaten to make 
them confess the murder of which Leopold 
and another were subsequently found 
guilty. 

Second—After a prisoner has confessed, 
whether under third degree or not, he usu- 
ally pleads guilty, so there is no trial. The 
case ends in the court of first instance, and 
does not appear in any published report. 
It is safe to assume that nine out of ten 
third degree confessions are thus interred 
from public view. This is suggested in 
Wharton’s note to his Criminal Evidence, 
10th Ed., Vol. 2, section 622. 





30. Ziang Sung Wan v. U. S., 266 U. S. 1, 45 S. Ct. 1, 
69 L. Ed. 131 (1924). 

31. See 29 McClure’s p. 614, “The Third Degree,” by 
Hugo Munsterberg; 

“The Crook and the Bull,’’ North American, Dec. 
1929, p. 641; 

Harper’s Weekly, April 23, 1910, Vol. 54, p. 6; 

Outlook, May 30, 1908, Vol. 89, p. 237; 

Bookman, Aug. 1909, Vol. 29, p. 589; 

Report Pamphlet No. 1, supra, note 8. 


J. A. Larson, at one time a police officer and an ex- 
pert on methods of detection at Berkeley, California, a 
Ph.D. of the University of California, and later con- 
nected with the Institute for Juvenile Research of Chi- 
cago, has an article in the Journal of the American In- 
stitute of Criminal Law and Criminology, Vol. 16, No. 2, 
August, 1925, beginning at page 219. 

This is probably the most authoritative statement on 
the subject, and cannot fairly be summarized in a short 
note. A study of the paper leaves no doubt of the preva- 
lence of the third degree in aggravated forms. (See, 
also, Oswald Villard’s article “Official Lawlessness,” in 
Harper's Magazine, Oct., 1927, p. 605, which is less re- 
Strained than Larson’s. See Wharton’s Criminal Evi- 
dence, 10th Ed., Vol. 2, Sec. 622 (1912) and his note.) 
Editorial, Harvard Law Review, Feb., 1930, Vol. 43, 
No. 4, p. 617: 

“An examination of the decisions of appellate 
courts during the past decade or so discloses a strik- 
ing number of cases where there was evidence of 
use of so-called third degree methods by police or 
Private individuals in an effort to extort confessions 
from suspected criminals. It is significant that these 
decisions come from 29 states, and from 5 federal 
circuits. When it is remembered that with few ex- 
ceptions none of the cases in which the trial court 
has excluded the confession, and none of the cases 
in which the prosecution has refrained from offering 
confessions, because of their obvious inadmissibility, 
can reach courts of appeal, one is driven to the con- 
clusion that the third degree is employed as a mat- 
ter of course in most states and has become a recog- 


nized step in the process that begins with arrest and 
ends with acquittal or final affirmance.”’ 

(The editor overiooks the fact that in most cases the 
defendant having confessed pleads guilty and there is 
no trial at all.) 

“In sharp contrast is the practice in England 
where not one case showing evidence of third de- 
gree methods has been found in the past 20 years.” 


The editor notes that certain states have made it a 
statutory crime to use coercion upon prisoners to extort 
confessions, but notes also that no convictions have yet 
been reported under such statutes although they have 
been in existence now for something over 20 years. 
The editor also notes that officers are civilly liable but 
that remedy is theoretical only, since three cases of that 
sort have been decided since 1916. 

This editorial is referred to in an editorial in the New 
Republic, March 19, 1930, under the title “American 
Torquemadas.” This editorial says: ‘‘The third degree 
is employed as a matter of course when the defendant is 
himself poor and friendless or belongs to a poor and 
friendless group or race. It is never by any chance em- 
ployed where his influence or his wealth gives him a 
chance to retaliate. It is the weapon of stupidity and 
cowardice.” And asks: ‘“‘Why then does the practice 
survive? Men of refined and sympathetic natures do not 
ordinarily become officers of the law, yet policemen and 
sheriffs are obviously not all brutes. Why do the more 
civilized ones among them tolerate brutality as they 
obviously do? It is not a question that can be answered 
in a few words. We merely suggest here that police 
work in some American communities has degenerated 
into a species of gang warfare in which the police gang 
differs from the other gangs not so much in its metho.l 
as in its being on better terms with the constituted au- 
thorities.”” 

The American Civil Liberties Union, which probably 
has fairly good information on the subject, announces 
as one item of its program in 1930: Campaigns * * * 
to abolish the Third Degree. See The Story of Civil 
Liberty, 1929-30, page 39. 

[See Lavine’s “The Third Degree,’ note 9 supra.] 
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Third—In many of the remaining cases 
the confession is either not offered in evi- 
dence because the state’s attorney is con- 
vinced that it is inadmissible, or is rejected 
by the court when offered, or is rejected 
by the jury and the prisoner acquitted. 
None of these cases get into the published 
reports. 

Fourth—In many other instances. the 
accused, having been convicted, does not 
appeal. 

In all these situations nothing touching 
the confession will appear in any published 
report. So it is conservative to say that 
for every one of the cases which do by a 
long chance find a place in the official re- 
ports there are many hundreds, and prob- 
ably thousands, of instances of the use of 
the third degree in one form or another. 

IV. 

Law.Less Metuops Pecutiar To U. S. 

Why is it that these lawless practices 
have obtained a vogue in the United States 
until they now seem almost a part of our 
criminal procedure and well nigh ineradi- 
cable? We boast that our criminal proce- 
dure is based on the common law of Eng- 
land. Canada takes its procedure from the 
same source, but in neither England nor 
Canada is the third degree in use in any 
form. On the contrary, every approach to 
it is strictly banned.** 

Our police have a tremendous task. They 
face a situation far more difficult than that 
of any similar force in Great Britain or 
western or central Europe. Some of these 
difficulties are set forth at length in the 
first chapter of Raymond B. Fosdick’s 
book, “American Police Systems.” That 


chapter merits careful study by anyone 
who would make a contribution to the sub. 
ject of this paper. Note a few of these 
difficulties : 


First: The heterogeneity of the inhabj- 
tants, especially of our larger cities. We 
have no common traditions, no common 
standards or ideals, no feeling of kinship, 
no common language even, and the pres. 
ence among whites of large colored groups 
creates peculiar problems. No one now 
living is likely to see much betterment in 
this respect. It is a condition which must 
be taken into account. 


Second: We are a lawless people. Crime 
exists among us to an extent unknown in 
Great Britain, Scandinavia, Holland, Bel- 
gium, France or Germany. And our law- 
lessness is not an acute but a chronic dis- 
ease. It is an old ulcer of which no doctor 
can say how or when, if ever, it may be 
healed.** 


Third: While we are a lawless people, 
we prohibit by law acts not elsewhere for- 
bidden. For example, our laws and ordi- 
nances against gambling, narcotics, lewd 
conduct, selling or possessing alcoholic bey- 
erages, put burdens upon the police which 
those of England «do not have to carry; 
and this state of things is likely to continue 
indefinitely. 


Fourth: Detection and apprehension are 
made difficult by the extreme mobility of 
our population and the lack of any system 
for identification and registration. There 
are no indications of a change in this re 
spect. 


(To be continued in March Bulletin) 





32. See Report of Royal Commission, referred to infra, 
note No. 45. : . 
Professor S. L. M. Rosenberg, of the University of 


California at Los Angeles, presented to a meeting of 
international European criminologists and other socio- 
logical students at a meeting held in Frankfort, Germany, 
in 1929, data which he had gathered in America on use 
of the third degree. After returning, Professor Rosen- 
berg reported that these American practices were so 
foreign to anything countenanced or done or even 
dreamed of in the countries represented at the Frankfort 
meeting that his presentation of the American data was 
received with cries and exclamations of extreme surprise 
amounting almost to incredulity that such things could be 
possible in that great and free country America. 
[People v. Barbato, 254 N. Y. 170 (1930) 172 N. E. 
458.] 
33. See “Our Lawless Heritage,” by James Truslow 
Adams, in Atlantic Monthly for December, 1928, 
Vol. 142, p. 732. [See also “Our Heritage of 
Revolt” by same author in N. Y. Times Magazine, 
Mar. 9, 1930. 
Raymond B. Fosdick, in his American Police Systems 


colored races were stricken from the calculation, our 
says at page 27: “If the offenses of our foreign and 
crime record would still greatly exceed the record of 
Western Europe. With all its kindliness and good nature 
the temper of our communities contains a strong strain 
of violence. We condone violence and shirk its punish 
ment. We lack a high instinct for order. We lack a 
sense of the dignity of obedience to restraint which is 
demanded for the common good. We lack a certait 
respect for our own security and the terms upon which 
civilized communities keep the peace.” “‘ ‘There is prob 
ably more egotistic, mischievous force in the United 
States than in any other country of first rank in the 
world’; This indictment, framed by an indignant news 
paper, is scarcely exaggerated. There is hardly a com 
munity where its accuracy is not vindicated. It is little 
wonder therefor that the task which we have set before 
our police has all but proved impossible.” < 

And at page 383 the author says: ‘Successful in com 
merce, pre-eminent in many lines of activity, we must 
confess failure in the elemental responsibility laid on all 
peoples who call themselves civilized, of preserving order 
in their communities.” 
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NOT a Fable 


Once upon a time there was an attor- 
ney who dialed a phone number from 
memory. It was wrong. Immediately 
he reached for his Parker, Stone & 
Baird’s Directory of Attorneys. It was 
not in its accustomed place. 


He was in a quandary. In desperation 
he dialed TRinity 5206. 


“T’ve lost my directory ----.”’ 

“We'll be glad to send you one.”’ 

‘“---- and my secretary ----” 

‘We will send her one, too.” 

The attorney hung up his receiver. He 
smiled. “‘Couldn’t practice law with- 


out it,’ he mused. 


MORAL: Call TRinity 5206 for 


Attorney's Directories. 














